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1. WORKSHOP CONTENT

Conserving Vietnam’s wildlife through effective wildlife
crime prosecution

Do Son City, November 30", 2011
Hosted by Procuracy Magazine and Wildlife Conservation Society-Vietnam Program
Critical Ecosystem

OBJECTIVES

Strengthen the settlement of protected wildlife violations in Vietham

Improve prosecutors understanding on Vietham biodiversity and threats from wildlife
crime

Clarify liability of Procuracy in each level in tackling rare & precious wildlife crimes
stipulated in the Penal Code

Assess the situation, challenges, experiences and propose recommendations in
combating violations relating to rare and precious wildlife in Vietnam;

Share experience and lessons between Prosecutors

Participants: (51)

Quang Ninh (14): Provincial People’s Procuracy (3), Provincial People’s Court (2),
Procuracy of Ha Long (2), Court of Ha Long (1), Procuracy of Mong Cai (2), Court of
Mong Cai (1), District Procuracy of Tien Yen (2), District court of Tien Yen (1)

Lang Son (10): Provincial People’s Procuracy (3), Provincial People’s Court (2),
District Procuracy (4), District Court (1)

Hai Phong (10): People’s Procuracy of Hai Phong (3), People’s court (2), District
procuracy (4), District court (1)

National agencies (13): Leaders of the Supreme People’s Procuracy (1); General
Editor, Vice General Editor, Head of Edition dept, Head of Communication dept, 01
Editor, 01 reporter of the Procuracy Magazine for workshop communication and
hosting (6); Representative from Department 1 (2), Representative from the Institute
of Procuracy and Appeal 1- the Supreme People’s Procuracy (1); Leader and 01
Judge from the Court of Appeal of the Supreme People’s court (2); CITES (Ministry
of Agriculture and Rural development) (1)

Wildlife Conservation Society- Vietham Program (4)

Time: 1 day, Tuesday November 30, 2011.
Venue: Cong Doan Vietnam hotel, Do Son town, Haiphong city



Ho6i thao
X ly hinh sw td6i pham vi pham

cac quy dinh vé bao vé déng vat hoang da quy hiém
D6 Son, thanh phd Hai Phong 30 thang 11 nam 2011

Bon vi cha tri: Tap chi Kiém sat va Hiép hoi Bao tdn BVHD (WCS)-Chuong trinh Viét Nam
Quy doi tac ve cac hé sinh thai trong yéu (CEPF) tai tro

MUC TIEU:

e Nang cao hiéu biét ctia cac cong té vién va tham phan vé tam quan trong clia cong
tac bao ton BVHD va cac moi de doa twr cac loai tdi pham lién quan dén BVHD

e Tang cwong trach nhiém cta Vién kiém sat, Toda an cac cap trong viéc xt ly kip thoi,
triét de, nghiém va dung phap luat cac vu vi pham va ti pham xam pham cac quy dinh
clia phap luat vé bao vé dong vat hoang da quy hiém

e Xac dinh cac kho khan, tré ngai chinh trong nd lwc xt phat hiéu qué va cac giai phap
dé xuat.

e Trao ddi, phd bién kinh nghiém gitra cac don vi va can bo kiém sat va toa an

Thanh phan tham gia Héi thao: (51)

Tinh Quéng Ninh (14): Vién kiém sat nhan dan tinh (3), Tda an ND tinh (2), VKS TP Ha Long
(2), Téa an TP Ha Long (1); VKS TP Mong Cai (2), Toa an TP Mong Cai (1); VKS huyén
Tién Yén (2), Toa an huyén Tién Yén (1)

Tinh Lang Son (10): VKS ND tinh (3), Téa an ND tinh (2), VKS quan/huyén (4), Toa an
quéan/huyén (1)

Thanh phé Hai Phong (10): VKS ND TP (3), Toéa an ND TP (2), VKS quéan/huyén (4), Toa an
quan/huyén (1)

Céc co quan Trung uong (11): Dai dién Lanh dao Vién kiém sat nhan dan t6i cao (1); Téng
Bién tap, Pho TBT, Trwdng phong Bién tap, Trwdng phong Tuyén truyén 01 Bién tap vién,
01 phéng vién clia Tap chi Kiém sat dé thuc hién cong tac tuyén truyen va dong chu tri Hoi
thao (6); Vu 1 (2); Pai dién cla Vién thuc hanh quyén cong t6 va kiém sat xét xt phic tham
1 Vién kiém sat nhan dan téi cao (1); Bai dién Lanh dao va 01 Th&m phan ctia Toa phuc
thAm Toa &n nhan dan t6i cao (2); Co quan quan ly CITES (B6 NN va PTNT) (1); Cuc Bao
t6n Da dang sinh hoc (BCA) (1).

Co quan khac : WCS (4)
Thei gian: 01 ngay, Th& Tw ngay 30 thang 11 nam 2011.
Dia diém: D6 Son, TP Hai Phong

Ngan sach: WCS sé h tro ngan sach td chirc hdi thdo bao gdm céac chi phi di lai, an
& cho dai biéu trong thdi gian hoi thdo theo cac quy dinh cla nha tai tro. Ngan sach sé
do Tap chi Kiém sat va can bd chwong trinh, can bd tai chinh ctia WCS cling xay dung
va dwoc Giam déc Chwong trinh Viét Nam (WCS) phé duyét.

T6 chirc: Tap chi Kiém sat sé& xay dwng Ké hoach lam viéc chi tiét va phan coéng cong
viéc, thdng nhét véi WCS trwde khi ky két nhu mot Bién ban ghi nhé cho viéc hop tac
gitra 2 co quan.



2.AGENDA

Time Content Agency
0745-0800 | Participants registry
0800-0810 | Opening Nguyen Nhu Hung-
Procuracy magazine
0810-0820 | Introduce the workshop content Nguyen Nhu Hung-SPPM
0820-0830 | Introduce the participants Nguyen Nhu Hung-SPPM
0830-0845 | Opening remark of Nguyen Huy Mien, Editor-in-chief, Nguyen Huy Mien,
Procuracy magazine Nguyen Nhu Hung-SPPM
0845-0900 | Opening remark of WCS Dr. S. Roberton (WCS)
0900-0915 | Theoretical and practical background of the fighting against Khuong Thi Minh Hang-
crimes and violations relating to law on protected, rare and Dept 1- SPP
precious wildlife law in Vietnam.
0915-0930 | Tea break
0930-1030 | Challenges to wildlife conservation in Vietnam Dr. S. Roberton, WCS
1030-1110 | The enforcement of CITES and other regulations relating to | Vuong Tien Manh,
wildlife trade in Vietnam. Vietham CITES MA
1110-1130 | Arguments and practices on perception and application of | Dr. Pham Minh Tuyén,
Article 190, Penal Code 1999 Vice Chief Judge of Bac
Ninh Provincial People
Court
1130-1140 | Q&A on wildlife conservation and related crimes Nguyen Huy Mien, SPPM,
All participants
1140-1330 | Lunch
1330-1345 | Current situation of detecting and handling violations and Trinh Ngoc Chinh, deputy
crimes relating to protected, rare and precious wildlife law in manager of dept 1, Lang
Vietnam; Challenges, problems, inadequacies and Son Provincial People’s
recommendations, suggested solutions Procuracy
1345-1400 | Current situation of detecting and handling violations and | Dept 1, Quang Ninh
crimes relating to protected, rare and precious wildlife law in | Provincial People’s
Vietnam; Challenges, problems, inadequacies and | Procuracy
recommendations, suggested solutions
1400-1415 | Current situation of detecting and handling violations and | Nguyen Van Quang, Vice-
crimes relating to protected, rare and precious wildlife law in | head of Hai Phong
Vietnam;  Challenges, problems, inadequacies and | Provincial People’s
recommendations, suggested solutions Procuracy
1415-1500 | Group discussions, summarized the presentations, identified | Nguyen Huy Mien, Editor-
common obstacles and recommendations, feedback in-chief, Procuracy
magazine
1500-1515 | Tea break
1515-1600 | Best practices in wildlife crime prosecution: An international John Webb, Assistant
perspective Chief
Environmental Crimes
Section, Environment and
Natural Resources
Division, U.S. Department
of Justice (retired)
1600-1645 | Where to focus in wildlife trade Dr. S. Roberton, WCS
1645-1700 | Question section, discussion about recommendations and | Representatives from the
suggested solutions and approaches for improving the | Supreme People’s
effectiveness of the combat against violations and crimes | Procuracy, Supreme
relating to law and regulations on protected, rare and | People’s Court, CITES,
precious wildlife in VN. BCA and all participants.
1700-1710 | Workshop Briefing and Closing Nguyen Huy Mien, Editor-

in-chief, SPPM

1830-2000

Dinner




Chwong trinh Hoi thao

Thei gian No6i dung Ngwei thwe hién

0745-0800 | Pang ky dai biéu

0800-0810 | Khai mac Nguyén Nhw Hung

(Tap chi Kiém sat)
0810-0820 | Gi¢i thiéu chwong trinh HGi thao Nguyén Nhw Hung
TCKS

0820-0830 | Gi¢i thiéu dai biéu Nguyén Nhw Hung
TCKS

0830-0845 | Phat biéu ctia déng chi TBT Tap chi Kiém sat TBT Nguy&n Huy Mién

0845-0900 | Phat bieu de dan Héi thao TS.Scott Roberton,
WCS

0900-0915 | Vai trd, chirc nang va trach nhiém cda vién kiém sat Khwong Thi Minh
trong coéng tac dau tranh phong chéng vi pham, ti Hang-Vu 1- Vién Kiém
pham xam pham cac quy dinh cla phap luat vé béo vé | sat NDTC
doéng vat thudéc danh muc loai nguy cap, quy, hiém
dwoc wu tién bao vé & Viét Nam

0915-0930 | Nghi giai lao

0930-1030 | Thach thirc trong hoat ddng bao ton dong vat hoang da | TS.Scott Roberton,

& Viét Nam WCS

1030-1110 | Thwe thi CITES, cac quy dinh vé kiém soéat buén ban | Vwong Tién Manh, Co
céac loai hoang da va tinh hinh buén ban BVHD tai Viét | quan quan ly CITES
Nam

1110-1130 | Mét s&¢ vEn ®O Iy IuEn vy thic tiOn vO nhEn | T'S. Pham Minh Tuyen,

. . Phé chanh an TAND
thec vy ,p déng §iOu 190 Bé IuEt Hxnh su tinh B4c Ninh
n"m 1999

1130-1140 | H&i —dap vé Bao ton dong vat hoang da va Toi pham | TBT Nguyén Huy Mién
lién quan dén BVHD

1130-1330 | An trwa

1330-1345 | Thwec trang phat hién va Xt ly t6i pham vi pham cac quy | Trinh Ngoc Chinh, Pho
dinh vé bao vé dong vat thudc loai danh muc nguy cap, | trwdng phong 1, Vién
quy, hiém dwoc wu tién bao vé; Nhivng khé khan va kiém sat nhan dan tinh
kién nghi (10 phat trinh béy+5 phut tra I&i cau hdi) Lang Son

1345-1400 | Thwec trang phat hién va xt ly t&6i pham vi pham cac quy | Phong 1, Vién kiém sat
dinh vé bao vé dong vat thudc loai danh muc nguy cap, | nhan dan tinh Quang
quy, hiém dwoc wu tién bdo vé; Nhirng khé khan va | Ninh
kién nghi (10 phut trinh béy+5 phut tra I&i cau hdi)

1400-1415 | Thyc trang phat hién va x ly t6i pham vi pham cac quy Nguyén Van Quang,
dinh vé bao vé dong vat thudc loai danh muc nguy cap, | Phé Vién trwdng, Vién
quy, hiém dwoc wu tién bdo vé; Nhirng khé khan va | kiém sat nhan dan
kién nghi (10 phat trinh bay+5 phat tra 1&i cau héi) thanh phd Hai Phong

1415-1500 | Thao luan nhém vé khé khan vuwéng mac va dé xuat | TBT Nguyén Huy Mién
gidi phap to thyc tién tai 3 dia phwong LS, QN va HP | hwéng dan thdo luan
dwoc ghi lai tr phan trinh bay néi trén (Chia 4 nhém).

Pai dién cac nhém trinh bay va Tap chi Kiém sat
hwéng dan thao luan
1500-1515 | Nghi giai lao
1515-1600 | Kinh nghiém thwc tién trong viéc khdi t6 t6i pham lién | John Webb, Bd Tw

quan dén dong vat hoang da: trién vong quéc té

phap Hoa Ky




1600-1645

Doi twong can tap trung no Iwc thire thi phap luat trong
linh vire lién quan dén cac vi pham vé BVHD

TS.Scott Roberton,
WCS

1645-1700 | Cau hdi va giai dap, thao luan vé nhirng dé xuét, kién | Dai dién Vién kiém sat
nghi cac gidi phap dé nang cao chét lwgng, hiéu qua | NDTC, Toda &n NDTC,
cbng tac dau tranh phong, chéng nhirng vi pham va tdi | CITES, Cuc Bao ton da
pham xam pham cac quy dinh vé& bdo vé dong vat | dang sinh hoc va cac
thudc danh muc loai nguy cép, quy, hiém dwoc wu tién | dai biéu
bao vé & Viét Nam

1700-1710 | Bé mac Hoi thao TBT Nguyén Huy Mién

1830-2000 | An téi




3.Participant list

STT Full name Agency Position Tel
1 | Vi Binh Boan Quang Ninh Provincial Procuracy Vice Head | 0913268789
-~ Manager
2 Nguyén Thi Thay Quang Ninh Provincial Procuracy of dept1 | 0903425158
Deputy
-~ Manager
3 Nguyén Thanh Thay Quang Ninh Provincial Procuracy of dept 3 | 0983815566
4 | Tran Lam Quang Ninh Provincial Procuracy staff
5 Bui Van Kha Ha Long city Procuracy Head 0912392226
6 Nguyén Xuan Gioi Ha Long city Procuracy Procurator | 0904708059
Deputy
o Tribunal
7 Nguyén Hong Nam Quang Ninh Provincial Court president | 0913262022
Chief
8 | Bang Phuc Lam Quang Ninh Provincial Court Judge 0913265098
9 | Nguyén Van Tuyén Quang Ninh Provincial Court staff
10 | Nguyén Van Quang Haiphong city People's Procuracy Vice Head | 0903216153
Deputy
} manager
11 | Nguyén Thi Thanh Haiphong city People's Procuracy of dept1 | 0912272168
Deputy
manager
12 | Pham Cbéng Van Haiphong city People's Procuracy of dept 3 | 0913501834
13 | Lé Hung Vinh Bao district's Procuracy Vice Head | 0979138899
14 | Nguyén Van Son Vinh Bao district's Procuracy Procurator | 0916111565
15 | Tran Viét Tu Do Son district's Procuracy Head 0904197388
16 | Dwong Thi Thuy Do Son district's Procuracy Vice Head | 0984735295
17 | Bui Khéc Luu Haiphong city People's Procuracy
18 | Nguyén Van Dat Hong Bang district's Procuracy Head 0903455425




Deputy

Tribunal
president
of
) Criminal
19 | Nguyén Van Thiém Haiphong city People's Court Court 0913542183
Chief
20 | Bang Minh Hanh Haiphong city People's Court judge 0904486991
21 | Nguyén Van Toan Haiphong city People's Court staff
22 | Nguyén Hoang Hai Lang Son Provincial Procuracy Vice Head | 0948383811
Deputy
manager
23 | Trinh Ngoc Chinh Lang Son Provincial Procuracy of dept 1 0912618556
Manager
24 | Triéu Van Trang Lang Son Provincial Procuracy of dept 3 | 0912619497
25 | Néong Van Quang Lang Son City Procuracy Head 0982271145
26 | Hoang Van Vién Lang Son City Procuracy Procurator | 0912809538
27 | Trwvong Nhat Cuong Van Lang district Procuracy Head 0912909214
28 | Hoang Duy Van Lang district Procuracy Procurator | 01236951506
29 | Triéu Van Cudng Lang Son Provincial Procuracy
Deputy
Tribunal
president
of
Criminal
30 | ViNgoc Linh Lang Son Provincial People's Court | Court 0912014199
Chief
31 | Chu Thi My Phin Lang Son Provincial People's Court | judge 0985987696
Deputy
Tribunal
32 | Chu Lé Hudng Lang Son City People's Court president | 0983758838
3 Editor-in-
33 | Nguyén Huy Mién Procuracy magazine chief 0918260112
Deputy
; Editor-in-
34 | Nguyén Nhu Hung Procuracy magazine chief 0914337557
35 | Lwong Van Cbéng Procuracy magazine Editor 0943455628




Manager

Nguyén Hwong of Editors'
36 | Nhung Procuracy magazine dept 0912108091
37 | Nguyén Thi Thu Hai Procuracy magazine Editor 0972542887
38 | Pham Tran Tung Procuracy magazine Reporter | 0974817898
39 | Nguyén Quéc Khanh Procuracy magazine staff
Khwong Thi Minh Manager
40 | Hang Supreme People's Procuracy-dept 1 | of dept 4 | 0912819247
41 | Laixe Supreme People's Procuracy-dept 1 | staff
. . Supreme People's Procuracy-An
42 | Lé HOong Tuan appeal and procution dept 1 Procurator | 0982723386
3 Supreme People's Procuracy- Senior
43 | Nguyen Hoanh DPat Foreign Affair dept officer
Deputy
] Tribunal
44 | Ts.Pham Minh Tuyén | Bac Ninh provincial court president | 0913519605
45 | Nguyén Xuan Béc Border Army Procuracy Head 0975735268
46 | Nguyén Quan Border Army Procuracy staff
47 | Vuwong Tién Manh CITES MA staff 0912008359
48 | Mai Hong Quan BCA staff 0919939229
Assistant Chief
Environmental Crimes Section,
Environment and Natural Resources
Division, U.S. Department of Justice 1-301-292-
49 | John T. Webb (retired) consultant | 0438
Director of
Vietnam
50 | Scott Roberton WCS Program 0904 114 712
Program
51 | Hoang Kim Thanh WCS Officer 0904 353 291
3 Admin
52 | Nguyén Thi Thu My WCS Officer 0912 308 749
Program
53 | Lé Minh Thao WCS Officer 0934 472 999
54 | Vi Lan Hwong WCS Intern 0973 116 002




4. Annex: Presentations

4.1 Functions and missions of People’s Procuracy in crime and violation
prevention regarding species listed as Endangered, Precious, Rare and
Prioritized for protection in Vietham

By Khuong Thi Minh Hang
Prosecutor of People’s Supreme Procuracy

I. Situation of exploitation, trading and captive of wild and rare animals

Wildlife, which plays an important role in ecological balance, nutrient
cycles, material circulation, is an essential part of ecosystem. To human, wildlife
is means of existence which satisfy people’s needs such as food,
entertainment, science, culture, health and other potential values.

Biodiversity has decreased for several decades. Many rare and specious
species such as elephant, tiger, rhino... have been threatened and on the verge
of extinction in almost all continents varying from underdeveloped countries in
Africa and Asia to developed countries, for example, US, France, Japan. Every
year, wildlife trading brings profits of billions of dollar. Trading items are also
diverse from living animals and plants to their finished products such as food,
woolens, musical instruments, timber, medicine... High trading level along with
habitat loss causes population decline to some species, leading to extinction.
Besides, illegal trading is conducted transnationally with sophisticated
expedients. Traders use secret routes, modern transport vehicles and means of
communication to deal with the authorities’ control. They also make counterfeit
papers and false declaration about animals’ identification and quantity to
deceive the authorities. Main animals traded are tiger and its products, ivory,
shake, turtle, pangolin and bear. The consequences of wildlife trading and
unsustainable animal use are the decrease in quantity of many animals and
plants or even extinction, affecting directly to biodiversity.

As data of crime statistical office of People’s Supreme Procuracy, in 10
year since 1999 Penal Code came into effect (2000 — 2010), investigating
agency of Ministry of Public Security had prosecuted 666 cases/ 1027 arrestees
for many violations regarding species listed as endangered, precious, rare and
prioritized for protection in Art 190 of 1999 Penal Code. People’s Procuracy had
prosecuted 641 cases and 1026 arrestees: 2000: 4 cases/ 8 arrestees; 2001: 7
cases/ 16 arrestees; 2002: 27 cases/ 46 arrestees; 2003: 64 cases/ 103
arrestee; 2004: 56 cases/ 114 arrestees; 2005: 140 cases/ 202 arrestees; 2006:
103 cases/ 147 arrestees; 2007: 65 cases/ 118 arrestees; 2008: 61 cases/ 83
arrestees; 2009: 72 cases/ 91 arrestees and 2010: 67 cases/ 99 arrestees for
this crime. The quantity of cases prosecuted demonstrates that the number of
violation regarding species listed as endangered, precious, rare and prioritized
for protection increased considerably from 2005 to 2006 but decreased in the
period of 2007 and 2010. Only in 2006, the authorities had confiscated more
than 50 tons of illegal traded wildlife. On 12/05/2008, economic police in



collabroration with Quang Tri forest protection department arrested a truck
whose license plate was 34L-3897 for transporting 1 ton of wildlife including
monitor lizard, tortoise, mountain turtle, and small Indian civet. On 25/07/2008,
Environmental police and Customs arrested a truck transporting 2 tons of
snakes and turtles with total values up to $70000. On 05/03/2009, Haiphong
customs and Haiphong police arrested 5.6 tons of ivory transporting from Africa
to Haiphong port. Therefore, every year, tons of wildlife are poached and traded
illegally. Above data cannot reflect sufficiently all the situations of violation
regarding species listed as endangered, precious, rare and prioritized for
protection, however, it shows us biodiversity threats leading to precious and
rare animals’ extinction.

II. Regulations on animal protection; and violation and crime handling
regarding species listed as endangered, precious, rare and prioritized for in
protection in Vietnam.

Awaring of the importance of biodiversity conservation, our political party
and government issued many policies and law instruments in order to control
and protect these valuable resources. Particularly in 1994, after becoming 121th
member of the Convention on International Trade in Endangered Species of
Wild Fauna and Flora, policies concerning animal breeding and trading and wild
flora were issued more to implement the convention.

1. The Convention on International Trade in Endangered Species of
Wild Fauna and Flora

Before the situation that many rare and specious wildlife are on the edge
of extinction , the convention on Internation Trade in endangered species of
Wild Fauna and Flora (CITES) was signed in Washington DC, USA in March,
1973 and came into effect on 01/06/1975 with the participation of 173 country
member (data of 6/2008). Vietham became 121th member of CITES on
20/01/1994. CITES is a convention between governments and established in
order to control international trade of wild fauna and flora sustainably without
affecting their existence in the nature.

Since the convention was born, protection for wild fauna and flora in
almost all countries around the world has been paid more attention. People are
more friendly to the environment and responsible for their existence, especially
rare and precious animal.

2. 1999 Penal Code: 1999 Penal Code includes an independent chapter
regarding environmental crimes with severe punishment. Article 190 of Penal
Code stipulates a crime named “Violation on protection of spieces listed as
endangered, precious, rare and prioritized for protection”

3. Decree No. 32/2006/ND-CP of the government dated 30/03/2006 on
the management of precious and rare forest fauna and flora. This is the latest
decree issued in the replacement of Decree No. 18/NDBT and Decree
48/2002/ND-CP in order to satisfy Law on Forest Protection and Development
(2004) and CITES convention.

Basically, all regulations in the Decree are clearly stated, especially
regulations on implementation. However, Decree No. 32 does not have
identification guideline of species listed in it, especially animal products. Decree
No. 32 also stipulates that “The government encourages, supports and ensures



all legal interests of organizations, households and individuals participating in
investment management, protection and development of precious and rare
forest fauna and flora”, however, in reality, there is not official letter or guideline
issued to implement this item.

The decree, additionally, stipulates about animal rescue and release all
the confiscated animals from illegal exploitation and trade, however, it does not
mention capital source for animal rescue and release. Therefore, the authorities
have faced many economic difficulties when arresting cargos containing living
animals. Punishment implementation pursuant to Decree No. 32 also has
difficulties regarding precious and rare animal appraisal, hence, the authorities
cannot apply a suitable blame or punishment.

4. Decree No. 82/2006/ND-CP of the government dated 10/08/2006 on
management of export, import, re-export, introduction from the sea, transit,
breeding, rearing and artificial probagation of endangered species of precious
and rare wild fauna and flora. This is decree to specialize CITIES convention
implementation. It mentions all issues regarding export, import, re-export,
introduction from the sea, transit, breeding, rearing and artificial probagation of
endangered species of precious and rare wild fauna and flora. Attached with the
decree are 5 appendixes which are permit and certificate granting proposal
form, certificate as well as registration document of artificial probagation agency
of wild flora and of breeding agency of both precious and rare and normal
fauna.

5. Joint circular 19/2007/TTLT dated 8/3/2007 of Ministry of Agriculture
and Rural Development, Ministry of Public Security, People’s Supreme
Procuracy and People’s Supreme Court on guiding the application of a number
of articles of the Penal Code regarding crimes in the domain of forest
management, forest protection and forest production management.

6. Circular No. 90/2008/TT-BNN dated 8/3/2007 of Ministry of Agriculture
and Rural Development on guiding the handling of administrative violations
exhibits being confiscated forest animals. This circular guides the procedures
and methods of handling of administrative violations exhibits being confiscated
forest animals in the domain of forest management, forest protection and forest
production management. The aimed targets are individuals, domestic
organizations, oversea Vietnamese as well as foreigners and internation
organizations whose activities related to handling forest animals after being
confiscated in Vietnam territory.

7. Decree No. 99/2009/ND-CP dated 02/11/2009 of the government on
administrative punishment in the domain of forest management, forest
protection and forest product management.

In addition to legal basis on violations prevention, wildlife crimes are also
stated in other documents such as Ordinance against handling administrative
violations, Decrees, Circulars, Decisions of guiding implementation.

In general, Vietham’s policies on protection and handling violations
regarding precious and rare wild animals are being issued more and more,
moreover, their contents are appropriate and comformable to reality. All of these
documents create a legal corridor for management, protection and violation
handling in the domain of precious and rare wild animals and become a basis



for implementation of internation conventions and commitment regarding
biodiversity conservation, environment protection and precious and rare wild
animal protection.

[ll. Noticable problems when implementing functions and missions of
People’s Procuracy in crime and violation prevention

1. Difficulties

Awareness of people: Wildlife trade and consumption in Vietham and
other countries are not new problems which have been existed for centuries as
a cultural feature. However, the major concern is that recently illegal wildlife
trade and consumption have escalated considerably destroying ecosystem and
causing serious problems to animals’ population and environment in general.

As a survey of WWF (World Wild Fund For Nature) in 4 inner districts in
Hanoi (Hoan Kiem, Ba Dinh, Dong Da, Hai Ba Trung) and Long Bien shows that
wildlife consumption in Hanoi is very popular. Nearly 50% of survey participants
have once used wildlife products, 45% of them use 3 times a year while the
percentage of participants consume more than 3 times a year is 19%. What
worth noted is, sociopsychologically, the higher income and social status of a
person, the more needs of wildlife consumption.

Awareness and activities of administrative state-run agencies in the
domain of environment and the authorities at all levels: Recently, governmental
institutes at all levels and the authorities have actively propagandized and
implemented methods of wildlife management, protection and conservation,
therefore, wildlife poaching and trade are at some extent limited. Nevertheless,
the administrative management in the domain of natural resource and
environment is the responsibility of many agencies such as Ministry of Natural
Resource and Environment, Ministry of Industry, Ministry of Health, Ministry of
Agricultures and Rural Development, Vietnam Customes... As a result,
responsibility verification and collaboration among agencies are not good and
meet multiple difficulties.

Difficulties in law application: Along with Penal Code, the government
has issued Law on Environmental Protection, Law on Forest Protection and
other documents related to the protection of precious and rare wild animals.
However, violation handling meets some difficulties

Aimed target as regulated in Article 190 of Penal Code and guidline of
Joint Circular No.19 dated 08/03/2007 on guiding the application of a number of
articles of the Penal Code regarding crimes in the domain of forest
management, forest protection and forest production management is precious
and rare wild animals belonging to group IB as regulated in Decree
No0.32/2006/ND-CP; Article 190 stipulates that illegal wildlife killing, poaching,
transportation and trade is a law violation but not illegal storage. Hence, various
cases in some provinces cannot be solved, for example, there was a case in
Ninh Binh in which a suspect detected for transportation and storage of 2 tigers
at his home. However, when arrested, the suspect declared that 2 tigers
belonged to an unknown owner and he was just hired to keep them. As a result,
it was very difficult to verify the tiger source and at the end, the case cannot be
solved.



As guided in Joint Circular No. 19, IB group wildlife as regulated in
Decree No. 32/2006/ND-CP are not target of handling as regulated in Article
190 of Penal Code; and as Official Letter No. 05/KHXX dated 19/02/2008 of
People’s Supreme Court, violation that has enough evidence as regaluted in
Article 159 of Penal Code would be prosecuted as “lllegal trading” while not
enough evidence violation would only be handled as an administrative violation.
This is the reason why lately, the authorities have only prosecuted only a small
number of cases. They can only arrest transporter but not real owners.
Moreover, if prosecuted, sanction for “illegal trading” is not severe enough.

The authorities have not had any guideline to have universal criteria on
identifing which is wildlife products and which is not. Therefore, violation
handling for rhino horn transportation from other countries to Vietham has lately
received controversial opinions. If pursuant to CITES convention, rhino horn of
a two-horn rhino belongs to group 1B and the transporter declared that he
bought it as an ornament and without any commercial purpose.

Recently, in many provinces, there have been some households raising
precious and rare wild animals such as bear for bear bile trading; To control
those bears, Forest Protection Department has attached on each bear an
electronic chip. Nevertheless, after inspecting, the number of no-chip bears is
quite high and no sanction for this violation has been issued yet. More seriously,
tiger — a criticially endangered species which is not only identified in Appendix 1
of CITES Convetion but also Vietnam and internation Redbook is reared in Binh
Duong and Thanh Hoa. This is an action that brutally violates CITES
Convention and receives oppositions from many wildlife protection
organizations. However, the authorities struggle to handle this violation and
afterwards, they approve tiger breeding after administratively punishing the
owners. Until now, there has been no guideline on this so that illegal wildlife
breeding is likely to expand; even some media coverages claim that it is a
typical and creative way of doing business. Taking advantage of the situation,
some traders intentionally make tiger die to make tiger glue bone or take their
home as a gathering spot for illegally imported tiger.

Animal rescue centers have not been invested much money so that they
work unactively and are just a place to keep confiscated wildlife but not actual
rescue centers. In the meanwhile, there is not saction to monitor animal exhibits
handling after receving the authorities’s decision so that most of animals after
being taken to rescue center are reported to be dead whereas the percentage
of them released back to the nature is low. Therefore, we can only solve
administrative violation but do not protect precious and rare wild animals.

2. Solutions and recommendations

Firstly, it is essential to enhance propaganda work in order to raise
people’s awareness, especially in rural areas, forest areas and nature reserve
and let them participate in protecting environment such as stop wildlife
poaching, stop polluting and destroying animal natural habitat. Suitable policies
are needed to promulgate to improve living standard so that wildlife would no
longer be their important food source and goods. Propaganda work should be
conducted in various ways to change people’s perspective of using wildlife
products, for example, tools, clothes, ornaments; encouraging privatization and
establishment of NGOs to protect precious and rare wild animals.



Secondly, rasing people’s awareness about law and regulations, and
combining propaganda for communities and training for law enforcers should be
conducted as a regulation in policies. Implementation of policies on wildlife
trading requires many skills of species identification, species habitat but most
law enforcement agencies do not have those skills.

Thirdly, composing a new policy of wildlife management, protection and
trading (both forest and sea wildlife). A new universal policy would create good
conditions for law enforcement agencies and avoid inconsistency in contents in
many other current documents; conducting evaluation program of issuance and
implementation in order to have timely supplement and admendment with
reality.

Fourthly, enhancing governmental management of environment, as well
as responsibility and collaboration amongst many agencies and the authorities
at all levels in wildlife protection and conservation; preventing wildlife poaching,
trapping in the area of special use forest, protective forest and nature reserve;
controlling wildlife trade, transportation and processing and their products as
regulated.

Fifthly, establishing rescue centers for wildlife and provide enough
expenditure for them to work effectively. Researching and creating new projects
on endangerd animals protection and conservation. Issueing a legal sanction to
monitor animal receiving, rescue and then releasing them back to the nature.

Sixthly, improving regulations of wildlife protection in the direction of
following International Conventions signed; avoiding overlapping and difficulties
risen in the process of law application; creating a severe economic and penal
mechandism to limit violations of wildlife protection.

Seventhly, enhancing international collaboration in the domain of wildlife
protection.

In Viethamese

Chttc niang, nhiém vu cua vién kiém sat trong cong tac dau tranh phong
chdng vi pham, téi pham cac quy dinh cua phap luat vé bao vé dong vat
thudc danh muc loai nguy cap, quy, hiém dudc uu tién bao vé & viét nam

Tham luén cta ba Khuong Thi Minh Hang
Kiém sat vién Vién kiém sat nhan dén téi cao

I. Tinh hinh khai thac, buén ban va nudi nhét cac dong vat
hoang d[] quy hiém

Poéng vat hoang da |a moét thanh t6 tat yéu clia hé sinh thai, ching
c6 vai trd to 16n trong can bang sinh thai, Ia nhimg mét xich quan trong
trong chu trinh dinh dudng va tuan hoan vat chéat trén trai dat. Déi véi doi
séng con ngudi, DVHD la ngudn séng, ching dap tng nhiéu nhu cau cla



con ngudi nhu: Cung cap luong thuc thuc pham, gia tri giai tri, khoa hoc,
van hoa, sc khoé va nhiéu gia tri tiém tang khac.

Trong nhiing thap ky qua, da dang sinh hoc dang bi suy thoai
nghiém trong, cac loai déng vat vat hoang da qui, hiém nhu Voi, hé, té
giac... bi de doa va dang dimng trudc nguy ca tuyét chiing véi moét téc do
khting khi€p trén hau hét cac chau luc ké ca cac nuéc kém phat trién &
Chau Phi, Chau &... d&n cac quéc gia phat trién nhu My, Phap, Nhat Ban.
Hang nam, viéc budn ban dong thuc vat hoang da da mang dén Igi nhuan
hang ty USD. Mau déng thuc vat trong budn ban ciing rat da dang va
phong phu, tir déng, thuc vat séng dén cac san phdm khac nhau cua
chang, k& ca thuc pham, len da, dung cu @m nhac, gé, thuéc... Mdc do
buén ban dong vat, thuc vat hoang da cao cung vdi cac nhan té khac nhu
mat sinh canh 1am suy gidm manh quan thé cla mot sé loai, dan dén
nguy co tuyét chdng. Bén canh dé, hoat dong buén ban déng, thuc vat
hoang da da dién ra lién quéc gia, véi nhiéu th( doan rét tinh vi. Bon buén
lau da s dung cac tuyén dudng bi mat va cac phuong tién chuyén chd
cing nhu lién lac hién dai nham d6i pho véi su kiém soat clia cac co quan
chiic nang. Nhiéu chidi budn st dung gidy td gia mao, khai bao sai vé loai,
s6 luong PVHD nham danh Itra cac co quan chiic nang. Cac loai bi buén
lau ch yéu nhu: HE va cac san pham t hé, nga voi, ran, rua, té te,
gau... Hau qua clia nan buén ban BDTVHD trai phép trong nhirng nam qua
va viéc st dung khéng bén viing, dan dén viéc nhiéu loai déng, thuc vat
hoang da da va dang suy giam manh ho&c cb nguy co tuyét chiing gay
anh hudng truc ti€p dén da dang sinh hoc.

Theo s6 liéu théng ké clia Cuc Théng ké t6i pham thudc Vién kiém
sat nhan dan t6i cao, trong thdi gian 10 nam, ké ti khi Bo luat hinh su
nam 1999 cb hiéu luc (2000 -2010), Co quan Canh sat diéu tra - B6 Cong
an da khéi t6 666 vu/ 1.027 bi can vé t6i vi pham céac qui dinh vé bao vé
déng vat thudéc danh muc loai nguy cép, quy, hiém dudc uu tién bao vé
dudc quy dinh tai Diéu 190 B6 luat Hinh su' nam 1999. Vién kiém sat nhan
dan cac cap da truy t6 641 vu/ 1.026 bi can, trong d6: Nam 2000: 4vu/ 8
bi can; nam 2001: 7 vu/ 16 bi can; nam 2002: 27 vu/ 46 bi can; nam 2003:
64 vu/ 103 bi can; nam 2004: 56 vu/ 114 bi can; nam 2005: 140 vu/ 202 bi
can; nam 2006: 103 vu/ 147 bi can; nam 2007: 65 vu/ 118 bi can; nam
2008: 61 vu/ 83 bi can; nam 2009: 72 vu/ 91 bi can va nam 2010: 67 vu/
99 bi can: vé t6i pham nay. Qua xem xét s6 luong cac vu an da khdi t6,
diéu tra, truy t6, cho thdy, sé cac vu an vé vi pham cac quy dinh vé béo
vé dong vat thudéc danh muc loai nguy cép, quy, hi€ém tang manh trong
nam 2005 - 2006 nhung c6 dau hiéu giam di vao cac nam 2007 - 2010.
Chi tinh trong nam 2006, cac c¢o quan chiic nang da thu gilt hon 50 téan
doéng vat hoang da bi buén ban trai phép. Ngay 12/5/2008 Iuc lugng Canh
séat kinh t& va Chi cuc Kiém lam tinh Quang Tri phdi hop bt gilr xe tai
mang bién s& 34L-3897 van chuyén 1 t&n déng vat gém Ky da, Ba ba,
Rua nui, chdn huong. Ngay 25/7/2008, Cuc Canh sat méi trudng phéi hop
véi luc luong Hai quan da bat gitr 1 xe tai chd ran va rla véi téng trong



lugng hon 2 tan tri gia khoang 70.000 USD; ngay 5/3/2009, luc lugng Hai
quan thanh phé Hai phong phdi hgp véi Céng an thanh phd Hai phong
bat gilr 5,6 t4n nga voi dudc van chuyén ti Chau phi vao Cang Hai
phong, Viét Nam...Nhu vay, hang nam, c6 hang chuc tan dong vat hoang
da bi san bat, budn ban trai phép. Nhiing sé liéu trén day chua thé phan
anh day dd thuc trang vi pham cac quy dinh vé bdo vé dong vat thudc
danh muc loai nguy cép, quy, hiém dudc uu tién bao vé, nhung ciing da
cho thay tinh da dang sinh hoc dang diing truéc nguy co bi de doa tuyét
chiing moét s6 loai déng véat hoang da quy hiém.

Il. Nhitng quy dinh cua phap luat vé bao vé va xir ly nhimg vi
pham, ,td6i pham xam pham cac quy dinh cua phap luat vé bao vé
ddng vat thuéc danh muc loai nguy cap, quy, hiém dugc uu tién bao
vé G Viét Nam hién nay

Nhan thiic dudc tam quan trong cla cong tac bao ton da dang sinh
hoc, Dang va Nha nu6c ta da ban hanh nhi€u chinh sach va van ban
phap luat nham quan Iy va bao vé ngudn tai nguyen quy gia nay. Dac biét
nam 1994, sau khi trd thanh thanh vién th&r 121 cla Cong uSc vé Budn
ban quéc té cac loai ddong thuc vat nguy cép, cac chinh sach vé gay nubi
va buén ban doéng vat, thuc vat hoang da da dugc ban hanh nhiéu hon
nham thuc thi Céng udc.

1. Cdng uSc vé budn ban quéc té cac loai dong vat, thuc vat hoang
da nguy cdp (Cong udc Cites): Trudc tinh hinh nhiéu loai déng, thuc vat
quy hiém bi de doa, nguy co nhiéu loai déng vat thuc vat cdé nguy co tuyét
chiing, Céng uGc vé budn ban qudc té€ cac déng, thuc vat hoang da nguy
cap (Cong udc Cites) da dudc ky tai Washington DC, Hoa Ky vao thang
3/1973 va c6 hiéu luc vao ngay 01/6/1975 véi su tham gia clia 173 nuéc
thanh vién (tinh dén thang 6/2008). Viét Nam trd thanh thanh vién thr 121
clia Cites vao ngay 20/1/1994. Cong ubc Cites la Hiép dinh gilra cac
Chinh pha, dudc thiét 1ap nham muc tiéu kiém soat hoat déng budn ban
quéc t&€ mau vat clia cac loai dong, thuc vat hoang da mét cach bén viing,
dam bdo rang hoat déng nay khéng lam anh hudng dén su ton vong cla
loai trong tu nhién.....

Tu thdi diém Céng udc ra ddi, van dé bao vé dong vat, thuc vat
hoang da, quy, hiém da dudc hau hét cac quéc gia trén thé giGi quan tam,
con ngudi cling da c6 thai d6 than thién véi mai truong, cb trach nhiém vdéi
su ton tai cla cac loai sinh vat, dac biét la cac loai dong vat hoang da,
quy, hiém.

2. B6 luat Hinh su nam 1999: B4 luat Hinh sy nam 1999 da quy dinh
moét chuong doc 18p vé cac tdéi pham mdi trudng véi hinh phat nghiém
kh&c. Trong d6 c6 quy dinh tdi “Vi pham cac quy dinh vé bdo vé ddng vat
thudc danh muc loai nguy cap, quy, hi€m dudc uu tién bao vé” - Diéu 190
BLHS.



3. Nghi dinh s& 32/2006/ND-CP ngay 30/3/2006 cta Chinh phi vé
viéc quan ly thuc vat riing, déng vat riing nguy cép, quy, hiém. Day Ia
Nghi dinh m&i nhat dudc ban hanh nham thay thé Nghi dinh s6 18/NDBT
va Nghi dinh s6 48/2002/ND-CP dé phu hop véi Luat bao vé va phat trién
riing (2004) va phu hgp véi Céng uéc Cites.

V& co ban, Nghi dinh s& 32/2006/ND-CP cac quy dinh néu trong
Nghi dinh dudc néu rd rang, dac biét cac quy dinh vé thuc thi. Tuy nhién,
Nghi dinh 32khéng c6 huéng dan nhan dang cac loai dudc quy dinh trong
Nghi dinh, dac biét Ia cac san pham. Trong Nghi dinh 32 ciing quy dinh:
“Nha nudc khuyén khich, hd trg, bao ddm quyén va Igi ich hdp phap cho
t6 chiic, ho gia dinh, ca nhan d4au tu quan ly, bdo vé va phat trién thuc vat
ring, déng vat riing nguy cap quy hiém”. Nhung thuc t€, chua c6 cong
van hodc huéng dan nao dudc ban hanh dé thuc hién muc nay.

Trong Nghi dinh ciing quy dinh viéc clu ho va tai tha cac loai dong,
thuc vat hoang da bi thu gilr t&r hoat dong khai thac, budn ban bat hgp
phap, nhung khdng dé cap vé nguén vén cho viéc ctu hod va tai tha. Do
do6, cac co quan thuc thi gap rat nhiéu khé khan vé tai chinh khi bat gilr
cac 16 hang la dong vat séng. Viéc ti€n hanh x{ phat cac vu vi pham theo
Nghi dinh 32 cling gap khoé khan vi khé dinh gai dugdc cac loai quy hiém,
do d6é khéng ap dung dudc mic d6 x{& phat hodc truy clu trach nhiém
hinh su phu hop.

4. Nghi dinh s6 82/2006/ND-CP ngay 10/8/2006 cia Chinh phl v&
quan ly hoat déng xuat khau, nhap khau, tai xuat khau, nhap ndi ti bién,
quéa canh, nudi sinh san, nudi sinh trudng va trong cdy nhan tao cac loai
déng vat, thuc vat hoang da, nguy cap, quy hiém. Day 1a mét van ban
nham cu thé hoa viéc thuc thi Céng uéc Cites. Nghi dinh nay néu tuong
déi day dd quy dinh vé hoat déng xuat khiu, nhap khau, tai xuat khau,
nhap ndi t&r bién, qua canh, nudi sinh san, nudi sinh trudng, tréng cay
nhan tao cac loai déng vat, thuc vat hoang da nguy cap, quy hiém. Nghi
dinh kém theo 5 phu biéu la cac mau dé nghi cap gidy phép, ching chi
cling nhu mau hd so dang ky cd sé tréng cdy nhan tao thuc vat hoang da
va dang ky cac trai nudi sinh san déng vat hoang da quy hiém va BTV
HD théng thudng.

5. Thong tu lién tich s6 19/2007/TTLT ngay 8/3/2007 clia B6 Nong
nghiép va phat trién ndng thén - Bd Céng an - Vién kiém sat nhan dan t6i
cao va Toa an nhan dan t6i cao, huéng dan ap dung mét sé diéu clia Bo
luat Hinh su vé céac toi pham trong linh vuc quan ly riing, bao vé ring va
quan ly lam san.

6. Thong tu s6 90/2008/TT-BNN ngay 28/8/2008 cla BO Nong
nghiép va Phat trién néng thén, huéng dan xu ly tang vat 1a déng vat riing
sau khi xf ly tich thu. Théng tu nay huéng dan trinh tu, thi tuc, phuong
thirc x ly tang vat la dong vat ring sau khi x( ly tich thu clia cac vu xi
phat vi pham hanh chinh trong linh vuc quan ly riing, bao vé riing va quan



ly lam san. d&i tudng ap dung 1a ca nhan, t6 chiic trong nudc, ngudi Viét
nam dinh cu & nudc ngoai; ca nhan, t6 chiic nudc ngoai cd hoat déng lién
quan dén x{ ly ddng vat riing sau khi x{ ly tich thu trén 1anh thé Viét nam.

7. Nghi dinh s6 99/2009/ND-CP ngay 02/11/2009 clia Chinh phii quy
dinh vé x{ phat vi pham hanh chinh trong linh vuc quéan ly riing, bao vé
ring va quan ly lam san

Ngoai ra co sé phap ly cho viéc céng tac phong chéng cac vi pham,
t6i pham vé bdo vé ddng vat hoang da quy hiém con dudc quy dinh &
nhiéu van ban khac nhu Phap 1énh x{ ly vi pham hanh chinh, cac Nghi
dinh, Théng tu, Quyét dinh huéng dan thi hanh.

Nhin chung cac chinh sach clia Nha nudc ta vé bao vé va xi ly cac
vi pham, t6i pham xam pham déng vat hoang da quy hiém da dudc ban
hanh ngay mét hoan thién vé sé luong, ndi dung, phu hdp va dap dng vdi
thuc t€. Tao hanh lang phap ly quan trong cho viéc quan ly, bao vé va xu
ly cac vi pham t6i pham xam pham linh vuc bao vé déng vat hoang da
quy hi€m va lam co sé cho viéc thuc thi cac Céng udc va cam két qudc té
vé bdo tén da dang sinh hoc, bdo vé mdi trudng va déng vat hoang da,
quy hiém.

lll. Nhitng van dé can luu y khi thuc hién chirc ndng, nhiém vu
cla Vién kiém sat trong cong tac dau tranh phong, chéng vi pham,
toi pham loai nay

1. Nhirng khé khan, vuéng méac

Vé nhéan thirc trong cac tang I6p nhan déan: Viéc budn ban va sl
dung déng vat hoang da, quy, hiEm & Viét nam va cac quéc gia khac
khéng phai la van dé mdi ma n6 da ton tai tir cac thé ky truéc nhu moét nét
van hoa riéng. Tuy nhién, diéu dang lo ngai nhéat la trong thdi gian gan
day, viéc tiéu thu va budn ban bat hgp phap dong vat hoang da, quy,
hi€m va cac san pham cla ching khéng ngling gia tang, da pha huy hé
sinh thai, gay anh hudng nang né dén cac quan thé loai dong vat va moi
trudng ndi chung.

Theo khao sat cia WWF (World Wild Fun For Nature) tai 4 quan noi
thanh Ha No6i (Hoan Kiém, Ba Binh, BDéng Pa, Hai Ba Trung) va quén
Long Bién cho thay viéc st dung cac san pham déng vat hoang da & Ha
N6i rat phé bién. Gan 50% sé ngudi dudc khao sat da si dung san pham
tir ddng vat hoang da quy hi€m., trong d6 cé dén 45% st dung 3 lan trong
1 nam va 19% s’ dung trén 3 lan trong nam. Diéu dang ndi 1a, vé mat
tam ly xa hdi thi nhiing ngudi ¢ thu nhap, dia vi cang cao thi nhu cau sl
dung cac san pham tr ddng vat, thuc vat quy hiém cang 16n.

Vé nhén thirc va hoat dong cta cac co quan chirc nang quan ly Nha
nudc vé moi trudng va chinh quyén céc cép: Trong nhiing nam qua, chinh
quyén cac cép va cac nganh chdc nang da tich cuc tuyén truyén giao
duc, t6 chiic thuc hién cac bién phap quan ly, bao vé va bao tén ddng vat



hoang da, quy hiém nén da han ché& nan buén ban, san bat déng vat
hoang da, quy, hi€ém. Tuy vay, lién quan dén chiic nang quan ly nha nudc
trong linh vuc Tai nguyén - Moi trudng lai thudc trach nhiém cda nhiéu co
quan nhu: Bo Tai nguyén moi truong, B6 Coéng nghiép, B y t€, BO NNN
va PTNT, Téng Cuc Hai quan... Do vay, su xac dinh trach nhiém va su
ph&i hdp clia cac co quan nay chua tét va gap nhiéu khé khan do khéng
phai lic nao cling dudc nhan thirc day dd va théng nhat vé y nghia va tam
quan trong trong viéc bdo vé méi trudng noéi chung va déng vat hoang da
quy hiém ndi riéng.

Vuéng mac trong viéc ap dung nhiing quy dinh cla phap luat: Cung
vGi BO luat Hinh su, Nha nuGc ta da ban hanh Luat bdo vé méi truong,
Luat Béo vé rimng va nhiéu van ban dudi luat khac quy dinh nhimng van dé
lién quan dén viéc bao vé dong vat hoang da, quy hiém. Tuy nhién, viéc
xU ly cac hanh vi vi pham cling con ¢é nhiéu khé khan, vuéng mac nhu:

Pa6i tuong x& ly theo quy dinh tai Diéu 190 B luat Hinh su va dudc
huéng dan tai Théng tu lién tich s6 19 ngay 08/3/2007 huéng dan ap
dung mét s6 diéu cdia Bo luat Hinh su vé cac tdi pham trong linh vuc quan
ly ritng, bdo vé riing va quan ly Iam san (sau day goi tat 1a Thong tu s6
19) la dong vat hoang da quy hiém thuéc nhém IB quy dinh tai Nghi dinh
s& 32/2006/ND-CP; Diéu 190 quy dinh cac hanh vi san bat, giét, van
chuyén, budn ban trai phép déng vat hoang da quy hiém la hanh vi vi
pham, nhung lai khéng quy dinh hanh vi tang tri la hanh vi vi pham, nén
trong mot s6 vu viéc xay ra tai mot s6 dia phuong khéng x& ly dudc; & tinh
Ninh Binh la mét vi du, khi cac luc lugng chiic nang phat hién déi tugng
da van chuyén va cat gilr 2 con hé trong nha, nhung khi bat gilr thi déi t-
uong lai khai rang cé ngudi khéng quen biét thué gli, nén viéc xac minh
kh6 khan va khong x& ly hinh su dugc.

Ciing theo hudng dan tai Théng tu lién tich s& 19 thi nhém déng vat
hoang da quy hiém thudéc nhém 1B quy dinh tai Nghi dinh s6 32/2006/ND-
CP khéng thudc déi tuang xu ly theo quy dinh tai Diéu 190 B luat hinh
su; va theo Cong van s6 05/KHXX ngay 19/02/2008 clGia Toa an nhan dan
t6i cao huéng dan thi hanh vi vi pham nay néu di yéu t6 cdu thanh toi
pham quy dinh tai Diéu 159 cla B6 luat Hinh su thi truy c(u trach nhiém
hinh su vé t6i “Kinh doanh trai phép”. Néu chua du yéu t6 cau thanh toi
pham quy dinh tai Diéu 159 cta B6 luat Hinh sy thi x ly hanh chinh. Day
la nguyén nhan vi sao thdi gian qua, cac cd quan chlc nang x ly hinh su
dudc réat it nhitng hanh vi vi pham nay bdi cac luc ludng chi bat dudc dai t-
uong van chuyén ma khoéng bat dudc chd hang; hon nita, néu cb truy t&
dugc thi ché tai clia toi “kinh doanh trai phép” la téi pham it nghiém trong
nén cling khong du sdc ran de.

Cac co quan cb thdm quyén ciing chua cé huéng dan dé cé nhan
thiic théng nhat nhiing tiéu chi d& xac dinh khi ndo & san pham tir déng
vat va trong nhing trudng hdp nao né dudc xac dinh la hang hoa hoac
qua ché tac dé tré thanh sdn phdm my nghé, nén gan day viéc xi ly déi



v4i hanh vi mang sting té giac cla loai té giac 2 sing tif nudc ngoai vé
Viét Nam dang c6 nhiéu y kién khac nhau, bdi néu theo Coéng udc vé
buén ban quéc té cac loai ddng vat, thuc vat hoang da nguy cép (goi tat
la Cong udc CITES) ma Viét Nam da gia nhap nam 1994 thi sting té giac
clia loai t& giac 2 suing thuéc nhém IIB, déi tuong van chuyén chi khai
nhan mang vé dé lam dé my thuat va khéng c6 muc dich kinh doanh.

Thai gian qua & nhiéu dia phuong trén toan quéc xuéat hién moét s6 hod
gia dinh nudi ddng vat hoang da quy hiém nhu viéc nudi gau dé khai thac
kinh doanh mat g&u; d& quan ly sé gau nay, cd quan Kiém |am tién hanh
gan “chip” dién tlr; Tuy nhién, qua kiém ttra thi s6 luong khéng dudc gan
chip nham trén tranh su kiém soat clia Co quan chlc ning ciing khéng
phai 1& nhd, song chua ¢ ché tai cé hiéu qua. Nghiém trong hon, gan day
3 mét s6 dia phuong nhu Binh Dudng, Thanh Hoa lai xuét hién viéc nudi
hé la loai dong vat quy hiém cuc ky nguy cap bi tuyét chiing, nam trong
danh muc sach dé Viét Nam va thé gi6i va nam trong Phu luc | Céng udc
CITES; day la hanh vi vi pham Céng udc, nén té chiic bao vé dong vat
hoang da thé gi6i da lén tiéng phan déi, song Co quan chiic nang lai rat
ling tang trong viéc x{ ly; vi vy, cudi cung la chap nhan cho tiép tuc nudi
sau khi x& phat hanh chinh; nhung ngay ca khi chdp nhan cho ton tai viéc
nudi nhét thi nhirng quy dinh vé quan ly tao diéu kién cho phép nudi, muc
dich nudi l1a nhimg con déng vat nudi nhét va sinh san trong diéu kién
nudi nhét nhu vay thi ¢ coi la dong vat hoang da quy hiém nita khéng, vé
van dé nay, dén nay ciing chua c6 van ban huéng dan cta Co quan ¢
thdm quyén nén tinh trang nudi nhét ddng vat hoang da quy hiém da co
xu huéng lan réng, tham chi c6 mét sé phuong tién théng tin con cho rang
viéc nudi dong vat hoang da quy hi€m la cach lam kinh té c6 tinh sang
tao, dién hinh. Loi dung tinh trang nay, mot s6 ngudi van chuyén, buén
ban déng vat hoang da quy hiém da cé hién tuong lam hé chét dé nau
cao hoac lam noi tap két nhiig con hé nhap 1au tir nudc ngoai vé.

Céac Trung tdm clu hod dong vat chua dudc dau tu vé diéu kién va
kinh phi day dd, nén hiéu qua hoat déng kém, chua ding tam, mdi chi la
noi luu gilr ddéng vat bi thu gilr ch( chua phai la ciru hd dong vat diang
nghia; déng thdi, cling chua c6 ¢ ché giam sat viéc xU ly tang vat l1a dong
vat sau khi c6 quyét dinh x{ ly clla Co quan c6 thdm quyén; nén hau hét
s6 dong vat khi dua vé Trung tam cdu ho thi déu dudc bao céo |a da chét,
s6 dong vat dudc dua trg lai tu nhién chiém ty 1é rat it. Vi vay, ching ta
mai chi x& ly dugc hanh vi vi pham chit chua bao vé dudc dong véat hoang
da quy hiém.

HAau hét cac vu van chuyén dong vat hoang da quy hiém déu co lién
quan dén yéu t6 qua bién gidi quéc gia nhu viéc van chuyén rua, ran tu
Viét Nam sang Trung Quéc... Mac du Nha nudc ta da ky Cong udc
CITES nhung khéng phai qudc gia nao ching ta ciing da ky két Hiép dinh
tuong tro tu phap; Hon nira, déi tugng & cac nudc uu tién cho viéc bat gilr
khi ngudi c6 hanh vi vi pham da chay sang qudc gia khac. Do vay, viéc



diéu tra cac d6i tugng vi pham bén ngoai bién giGi 1a diéu gan nhu khong
thuc hién dugc.

2. Mot s6 giai phap va kién nghi

Thur nhét, can nang cao hon nira hiéu qua cong tac tuyén truyén
nham nang cao nhan thiic cho moi tang 16p nhan dan, dac biét 1a ngudi
dan & mién nui, viing ¢6 riing, khu bao tén thién nhién dé ho tham gia vao
viéc bao vé dong thuc vat; khéng tham gia san ban, bat, bay, cac loai
déng vat hoang da quy hiém; khéng lam 6 nhiém hodc pha huy méi tr-
uong séng clia dong vat, cé chinh sach phu hdp nang cao mic s6ng cla
ho dé déng vat hoang da quy hiém khoéng la nguén thuc phdm va hang
hod quan trong trong ddi séng cla ho. Té chlc tuyén truyén bang nhiéu
hinh thiic phong pha dé Iam thay déi nhan thiic cla s6 ngudi cé théi quen
st dung céac vat dung, dé trang phuc, my nghé la san pham ti déng vat
hoang da quy hiém; khuyé&n khich viéc xa hoéi hoa va viéc thanh lap T8
chiric phi chinh ph dé bao vé ddng vat hoang da, quy, hiém.

Ther hai, tang cudng tuyén truyén va gido duc nhan thdc vé phap
luat, nén gan viéc tuyén truyén cho céng dong va tap hudn cho ngudi
thuc thi phap luat nhu mét ndi dung dudc quy dinh trong cac chinh sach.
Vi viéc thuc thi cac chinh sach vé buén ban PVHD quy, hiém doi hoi
nhiéu k§ ndng nhan dang, hiéu biét vé tap tinh sinh thai, dac diém sinh
hoc clia cac loai, nhung hién nay phan I6n cac cd quan thuc thi khéng ¢
cac ky nang nay.

Thir ba, s6m xem xét viéc xay dung mdi mét chinh sach vé quan ly,
bao vé va buén ban chung cac loai déng, thuc vat hoang da (céa ring va
bién). Viéc ban hanh thdng nhat nay sé tao diéu kién thuan Igi hon cho
cac cd quan thuc thi va cling tranh dudc su khéng théng nhat vé ndi dung
clia cac van ban hién hanh. Can c6 mét chuong trinh danh gia téng thé
vé viéc ban hanh, thuc hién cac chinh sach dé c6 nhiing b6 sung, sra ddi
kip thdi cho phu hop véi thuc té.

Thur tu, tang cudng cdng tac quan ly Nha nuéc vé méi trudng; nang
cao trach nhiém va su phdi hdp cla cac Co quan chiic nang va chinh
quyén cac cép trong viéc bao vé, bao tén déng vat hoang da, quy, hiém.
B&o dam ngan chan tinh trang san ban, by, bat dong vat hoang da quy
hiém & céac khu riing dac dung, rimng phong hd, khu vuc bao tén; quan ly
chat ché viéc kinh doanh, van chuyén, ché bién ddng vat hoang da hosc
san pham cla chung theo dung cac quy dinh ctia phap luat.

Thar nam, thanh lap cac Trung tam clu hd déng vat hoang da quy
hiém; dong thdi, c6 da diéu kién, trang thiét bi, kinh phi cho Trung tam
hoat ddng c6 hiéu qua. T6 chiic nghién ctu va xay dung cac du an dé
bao vé, bao ton nhimng loai déng vat hoang da quy hiém dang cé nguy co
tuyét chling cao. Cé co ché phap ly dé giam sat viéc ti€p nhan, xd ly clu
hé ddng vat hoang da, quy, hiém dua tré vé tu nhién.



Thir sdu, hoan thién cac quy dinh cla phap luat vé bao vé déng vat
hoang da quy hiém theo huéng tén trong Céng udc quoc té ma Nha nuée
ta da tham gia ky két, khac phuc tinh trang chéng chéo, béat cap, khd ap
dung; kip thdi c6 huéng dan cla Co quan cé thdm quyén vé nhiing kho
khan, vuéng méc phat sinh trong qué trinh ap dung phéap luat; déng thai
cd ché tai hanh chinh, hinh su dd siic ran de cac hanh vi vi pham quy
dinh vé bdo vé ddéng vat hoang da, quy, hiém.

Ther bay, tang cudng hdp tac quéc té trong linh vuc bao vé dong vat
hoang da, quy, hiém.

Tai liéu tham khao:

1. Bo cgo tu vdn mét s6 vén dé vé méi trudng, kinh t& va xhoi cla
chinh sach vé buén ban dong thuc vat hoang d & Viét nam — Nam 2007.

2. Thac sy Nguyén Manh Hién. Toéi vi pham céac quy dinh vé bdo vé
déng vat hoang dquy hiém - M6t s6 giai phap.

4.2.SOME THEORICAL AND PRACTICAL PROBLEMS ON THE
AWARENESS AND APPLICATION OF THE ARTICLE 190 IN THE PENAL
CODE

Author: Dr. Pham Minh Tuyen
Vice senior judge of Bac Ninh provincial court

1. Background
The area of Vietnam is around 331.688kmz2, located in the tropical monsoon
region which is considered as one of the highest biodiversity country in the
world. According to the statistic, Vietnam has around 11.458 animals with 310
mammals, 840 birds, 296 reptile species, 162 amphibians species, over 700
freshwater fish and around 2000 saltwater fish and thousands of invertebrate
species on land and water.

According to the list of endangered , rare and precious species which was
issued by Government in Decree 32/2006/ND-CP on 30™ March 2006, there are
62 endangered, rare and precious forest animal in group IB. Based on the
evaluation, Vietnam is the home of 10% of global wildlife, in which 28 mammal
species, 10% birds, 21% reptile species and amphibians species are in decline
and threats. The main cause of the species decline is due to illegal trading and
hunting which leads to the verge of extinction of many endangered, rare and
precious species.

lllegal wildlife trade has increased dramatically not only in the exploitation and
consumption domestically but also regional. Vietham has considered as the
transit country of rare and precious species in the region. Currently, around 200
wild animal in which 80 rare and precious animal was traded and consumed in
Vietnam market. Most of these species has been exploited illegally, it is
estimated that around 4000 to 4500 tons of wildlife legally trade from Vietham to
China every year. Most of them is primates, bears, pangolins, turtles, snakes,



elephant tusks, rhino horns and wildlife products. Most of animals are collected
from Myanmar, Laos, Cambodia, Thailand... then moved to Vietham and China

For example: in 2010, Quang Ninh FPD in collaboration with other authorities
detected and processed 46 case violating the regulations of buying, selling and
transporting wildlife in which: 40 administrative cases, 6 criminal cases,
confiscated 3156.3 kg wildlife. Particularly the case in 4pm on 31 December
2009, Quang Ninh environmental Police have checked and arrested one car
transporting 155.5kg gold pangolins.

In the mid of March 2010, Quang Ninh police have checked and arrested a care
containing large number of ivories including 30 ivories and 15 cut ivories
concealed under the car floor and in the capo.

In Hai Phong, in May 2010, Hai Phong custom detected and seizure 4 cases of
smuggled ivory under the cover of “temporary import, export. Specifically, on 6™
May 2010, they detected 2194.2 kg ivories concealed in consignment of
seaweed with the journey from Africa to Singapore then transport to Hai Phong.
On 13" May 2010, they detected 1518.43 kg ivory found on the goods label as
temporary import-export. On 25 and 28/05/2010 they found 2 cases of 370
ivories in the shell container, and 1245.6 kg ivories concealed in dried seaweed.
Both of these cases are using the guide of temporary import-export to the third
country.

On 4™ March 2011, Ho Chi Minh Police and criminal investigation unit on
economic management prosecuted and arrest Duong Thi Tu and conducted the
raids in her house and her office and seizure 2.7kg of rhino horn, 20kg ivories, 2
kg tiger skin, 0.8 kg bear claws, 60 leopard claws, 33 tiger claws, 3 pairs of bull
horns, 1 leopard skin, 1 leopard skeleton, 8 small death loris, 1 bear skeleton,
and other part of rare and precious wildlife such as bile, bone, stomacj, horn,
etc. which can used to produce the pharmaceutical products.

It can be said that the violation in buying, selling and transporting the wildlife has
been occurred more complicated, sophisticated, adventure and create more
challeange for the conservation. Therefore to protect the wildlife, it requires the
close collaboration between all levels, departments in controlling the violation in
wildlife protection activities.

Law provisions on protecting and handling the violations stated in the
Article 190 of Penal Code

In order to protecting the endangered, rare and precious wildlife in particularly
and environment generally, Vietham government build many policies on
managing and protecting national resource, environment including specific
policies on managing wildlife trade as following:

- National strategy on environmental protection untii 2010 and
orientation to 2020 (stated in 2003) have emphasized that “Strictly
contril the trade of endangered species at risk of extinction, remove
any method of exploitation lead to the species extinction, particularly
the fishing exploitation, boost the in-situ conservation method
associated with ex-situ conservation”.

- The national Action plan on improving the controlling of wildlife trade
until 2010 (2004) stated that “...Vietnam is facing to the illegal
exploitation, hunting, transportation, trafficking and consuming of
wildlife which was happen more seriously in the market economy.



The control work to protect wildlife is not effective and does not
achieve the desired objectives”
We also have the Decree 32 on 30/3/2006 on the managing the endangered,
rare and precious species which including the list of animal prohibit exploitation
and consump. Governement decree 99/2009/ND-CP on 2/11/2009 on
Instruction on placement of wildlife confiscated exhibits. In which the highest
punishment from 400,000,000VND to 500,000,000VND for:
- Wildlife and their products which is not in the list of endangered, rare,
precious species have value more than 270,000,000VND
- Wildlife and their products which is in the list of endangered, rare,
precious species in group IIB have value more than 160,000,000
VND
- lllegally feed more than 8 species in the list of endangered,
rare,precious species in group IB

Assessing the importance of the ecological environment and the awareness on
serious pollution of environment globally and in Vietham particularly, many
cases has caused some damage and overcome the human ability. The Penal
code in 1985 has number of articles to defines the crimes and punishments for
environmental violations such as Article 180, 181, 195, 216, etc. However, the
provision of environmental protection is still incompleted, imcomprehensive and
lack of details. Therefore, the Penal Code in 1999 devoted one chapter on the
regulations on environmental crimes. It is stated that “Environmental crime is
danger behavior for society which harm to the sustainability and stability of the
environment, harm the social relations which was raised from the environmental
management and protection, and consequences in the bad impacts on
ecological environment.

The environmental crimes were stated in the chapter XVII of Penal Code 199
which including 10 articles on 10 different crimes (from Article 182 to Articles
191a). In order to ensure the Penal code suitable with the actual environmental
protection, in meeting 19/6/2009 of 12™ National Assembly of the Republic of
Vietnam, the Resolution No. 33/2009/QH12 was issued and added more in
Article 191a “the crime on import and spread the invasive alien species”. There
are also some changes and adding in some articles for example Article 190 of
Penal Code.

Article 190- Breaching regulations on the protection of precious and rare
wild animals

1. Those who illegally hunt, catch, kill, transport and/or trade in precious and rare
wild animals which are banned therefrom under Government regulations or
illegally transport and/or trade in the products made of such animals, shall be
subject to a fine of between five million dong and fifty million dong, non-custodial
reform for up to two years or a prison term of between six months and three
years.

2. Committing the crime in one of the following circumstances, the offenders shall
be sentenced to between two and seven years of imprisonment:

a) In an organized manner;

b) Abusing positions and/or powers;

¢) Using banned hunting/catching tools or means;

d) Hunting/catching in prohibited areas or during prohibited times;



e) Causing very serious or particularly serious consequences.

3. The offenders may also be subject to a fine of between two million and
twenty million dong, a ban from holding certain posts, practicing certain
occupations or doing certain jobs for one to five years.

For consistency in the application of Article 190 of Penal Code, in the Circular
19 dated 8/3/2007 of the Ministry of Agriculture and Rural Development,
Ministry of Justice, Ministry of Public Security, the supreme People’s Court,
Supreme People’s Procuracy guide the application of some articles in Penal
code about environmental crime. From which “hunting, killing, transporting,
illegal trade of endangered, rare, precious species” is the hunting, Killing,
transporting, trading the endangered, rare and precious species in the group IB
which were not allowed to do by government authorities or allowed by
government authorities but these activities does not comply with the provision in
the granted permit.

“Transporting, illegal trading the wildlife products” is the transporting, trading

some products such as meat, bone, horn, skin, fur, ivory, claw, scale and other

parts of endangered, rare and precious species in group IB without official

documents. If the products are in process, the illegal activities will be handled

by law as illegal substance.

Hunting, killing, transporting and illegal trading endangered, rare and precious

wildlife which are prohibited by Government provisions will be prosecuted

according to the clause 1 of Article 190 in Penal Code if these activities under

following cases:

a. Hunting, Killing, transporting and trading endangered species in group IB
which will cause very serious consequences

b. Transporting and trading wildlife products in group IB which have value to
50 millions VND

There are some circumstances which are prescribed in clause 2 of Article 190
in Penal Code:
a. Using the prohibited tools and hunting means
b. Hunting in the prohibited area
c. Hunting in the prohibited time
d. Causing the serious and very serious conseguences
- Hunting, killing, transporting and trading endangered, rare, precious
animal in group IB with the number of species describe in the annex
of circular
- Transporting, trading products of endangered, rare, precious in
group IB have value from 50 millions VND to 100 millions VND or
over 100 millions VND
- lllegally hunting, killing, transporting, trading animal in group IB
which cause serious consequences

Although Article 190 in Penel Code stipulates specifically and guides detail in
Circular 19 on 8/3/2007, the criminal process of Article 190 is still existed many
limits. According to the Environmental Police, the seizure cased accounted for
only 10% of the actual illegal trade. The reasons for this situation as following:

Firstly, the investigation authorities only prosecute the cases not the
object/actor. It is because in many case, after detecting no business or
individual has claimed the goods, or they have declaration but they denied their
shipment. In fact we haven’t got enough evidence to conclude the organization



or individual is the owner of the smuggling shipment. The transporter was hired
to transport but they did not know the prohibited goods inside.

Secondly, many terms and consepts are not used consistently in all documents
and policies, especially the terms and concept of “precious species, rare
species, endangered and threatened species”. The use of inconsistent
terminology lead to the mis understand and creats many difficulties in
prosecution.

Thirdly, the trading and transporting wildlife areas has large forest area,
complex geography, road is difficult for travel, and some province have long
border line. The trader offense the natural condition and trap in the forest with
many more sophisticated tricks. Thus the arresting activities meet many
difficulties.

Fourthly the legal framework for management and handling the wildlife crime
are not synchronized and unified.

Fifthly, current law is promulgated a series written permission for captive
breeding wild animals

Fifth, the present Law is promulgated a series of written permission for captive
breeding of wild animals, rare but financial institutions manage the trading of all
kinds of rare wild animal breeding is not specific and clearly, thus creating
loopholes to take advantage of object origin legalized wildlife species that
purchasing illegal to trade doang trafficking.

Sixthly, we shouldn’t transfer the value of wildlife to money. We should see it as
an individual as following the appendix of Decree 32/2006 of government

Seventhly, according to point 2, art 190 says that time of hunting is one of the
factors that decides the punishment. And in joint circular No 19 (Mar 8 2007)
the season that people are not allowed to go hunting are breeding season and
emigrating season. But now we have no document that regulates the breeding
season so it’s so difficult to handle with violations

Eighthly, the cooperation among agencies (Police, Customs, FPD) is not good.
Some officials have not recognized the importance of wildlife protection.

3.Some suggestions:

Through some experiences in handling with violatons as well as
violators’declaration: wildlife trafficking brings a lot of money for trader. For
example: On Jul 26 2011, the police found 2100 snakes (2024kg) and 524 turtles
(770kg). The whole value of goods was 70.000 USD but the trader said that they
bought them with only 15.000 USD

To prevent violations on wildlife protection, we have some suggestions as following:

Firstly, we need to increase the punishment which is regulated in Art 190 Criminal
Law

Secondly, should have training course for officials, help them recognize the
importance of wildlife protection.

Thirdly, need more guidance document for Art 190 Criminal Law



Fourthly, we shouldn’t transfer the value of wildlife to money, because some
species have a bigger value than its price in the market.

Fifthly, we should have a clear concept about “endangered, precious and rare

species”. What are considered “endangered”, “precious” and “rare”?

Sixthly, we should not allow wildlife farming. It's a good chance for trader
legalize the origin of wildlife

Seventhly, we should have a better cooperation among Police, Customs and
FPD.



In Vietna[nesa . ] . ~ . i .
MOT SO VAN DPE LY LUAN VA THUC TIEN VE NHAN THUC VA
AP DUNG DIEU 190 BO LUAT HINH SV

Tham Iluén cda Tién sTPHAM MINH TUYEN
Phé Chanh an Toa an nhén dan tinh Bac Ninh

1. Dat van de:

Viét Nam c6 dién tich tw nhién khoang 331.688km?, nam trong khu viyc
nhiét doi gié mua, dwoc danh gia la mét trong nhirng nwée cd da dang sinh
hoc cao trén thé gidi, theo théng ké, Viét Nam cé khodng 11.458 loai dong
vat véi 310 loai thu, 840 loai chim, 296 loai bod sat, 162 loai éch nhai, trén
700 loai ca nwédc ngot va khoang 2.000 loai ca bién va hang ngan loai déng
vat khdng xwong sbng trén can va dudi nwéc.

Theo danh muc thwc vat rivng, déng vat rixtng nguy cap, quy, hiém cla
Chinh pht ban hanh kém theo Nghi dinh s& 32/2006/NDCP ngay 30/3/2006
ctia Chinh phu thi déng vat rixtng nguy cép, quy, hiém thudc nhém 1B nghiém
cdm khai thac s dung bao gdbm 62 loai. Theo danh gia, Viét Nam 1a noi cw
trd clia 10% céc loai dong, thwe vat trén thé gidi, trong d6 cé 28 loai déng
vat ¢6 vu, 10% loai chim, 21% loai bo sat va Iuo’ng cw dang bi suy giam va
de doa. Nguyén nhan cha yeu cua sy suy glam quan thé cla céc loai la do
nan budn ban va san ban bat hop phap, dan dén nhiéu loai ddng vat nguy
cép, quy, hiém da tuyét chiing hodc cé nguy co tuyét ching.

Hoat dong budn ban déng vat hoang da nguy cép, quy, hiém ngay cang
c6 chiéu hwéng phat trién manh, khéng chi & viéc khai thac va tiéu thu trong
nwédc ma con mang tinh khu vwc, vi thé, Viet Nam dwoc xem nhw 1a mot
nwdc ¢ vai trd trung chuyén va qua canh déng vat hoang da quy, hiém cua
mot sd nuwéc trong khu vwe. Hién nay cé khoang 200 loai déng vat hoang
da, trong doé cé khodng 80 loai dong vat quy hiém dwoc kinh doanh, st dung
trén thj tredng Viét Nam. Phan 1&n céac loai do bi khai thac bat hop phap,
woc tinh hang nam c6 khodng 4.000 dén 4.500 tan dong vat hoang da budn
ban van chuyén hop phap tlr Viét Nam sang Trung Quéc, trong d6 chi yéu
la cac loai linh trwdng, gau té té, rua, ran, nga voi, strng té giac va cac
thanh phdm, dan xuét cda cac loai ddng vat hoang da. Phan Ién dong vat
dwoc thu gom tr Myanmar, Lao, Campuchia, Thai Lan... chuyén sang Viét
Nam va Trung Quéc.

Vi du: Trong ndm 2010, Chi cuc kiém l1am Quang Ninh da phdi hop Vi
cac nganh bat gitr va x& ly 46 vu vi pham cac quy dinh vé mua, ban, van
chuyén dong vat hoang da cac loai trong do: x& ly hanh chinh 40 vy, xt ly
hinh sw 06 vu, tich thu 3.156,3 kg déng vat hoang da quy, hiém dién hinh
nhw: H6i 16h ngay 31/12/2009, Phong canh sat phong chéng t6i pham vé
méi trwérng Céng an tinh Quang Ninh da bat gitr mot 6 td van chuyén 155,5
kg té té vang.

Trung tuan thang 3/2010, Canh sat giao thdng tinh Quang Ninh da kiém
tra va bat gitr mot xe 6 t& chira mét lwong nga voi gédm 30 chiéc con nguyén
ven va 15 doan da bj cat roi gidu dwdi san xe va trong nép ca po.
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Tai Hai Phong, vo&i v boc “tam nhdp tai xuét’ trong thang 5/2010, Hai
quan Hai Phong da phat hién, bat gitr bén vu nhap lau nga voi; cu thé: Ngay
6/5/2010 Phat hién 2.194,2 kg nga voi cat gidu trong 16 hang rong bién, cé
hanh trinh tr Chau Phi di Singapo réi v& Hai Phong. Ngay 13/5/2010, phat
hién 1.518,43 kg nga voi thudc hang tam nhap, tai xuét. Ngay 25 va
28/5/2010 phat hién hai vu gébm 370kg nga voi trong Container vé 6c va
1.245,6kg trong 16 hang rong bién khé. Ca hai vu nay cac dbi twong déu st
dung chiéu bai tam nhap tai xuat, dwa nga voi sang nuéc thi ba.

Ngay 4/5/2011, Phong canh sat diéu tra tdi pham vé quan ly kinh té va
chirc vu Céng an thanh phd H6 Chi Minh da kh&i td bi can va bat tam giam
déi véi Dwong Thi Tw, tién hanh kham xét noi & va tru s& lam viéc cla
Dwong Thi Tw da thu gilr 2,7kg srng té giac, 20 kg nga voi, 2 kg da hd, 0,8
kg nanh géu, 60 vubt bao hoa mai, 33 vubt nanh hd, 17 sivrng bd rirng, 03
doi strng bo tét, mét bd da bao, mot bé xwong beo Itra, 08 con cu ly nho da
chét, mot bo xwong gau cung nhiéu bd phan khac cla cac loai dong vat quy,
hiém nhw: Mat, cao, dwong vat xwong, svng, nanh, bao t&, nhung, ngac
diing dé bao ché cac loai dwoc liéu cwong duong bb than.

Ngay 18/7/2011, Nguyén Phuong Tuén va bang Minh Khéc tra tai Ninh
Hoa - Khanh Hoa da vao vwdn quoc gia Nui chua béan chét 15 con vooc cha
vé chan den la loai déng vat quy, hiém cé nguy co tuyét ching da duoc dua
vao danh muc loai ddng vat quy, hiém, cAm san ban...

C6 thé noi, cac vi pham phap luat trong mua, ban, van chuyén déng vat
hoang da van dién ra phirc tap, thi doan pham t6i va vi pham ngay cang
tinh vi, liéu linh, manh déng va thach thirc rat Ion, vi thé, dé bao vé dong vat
hoang da, doi hdi phai két hop ddng bd gitra hoan thién phap luat va sy
chung tay phdi két hop chét ché gitra cac cap, cac nganh trong viéc kiém
soat cac vi pham trong linh vic bao vé dong vat hoang da nguy cép, quy,
hiém.

2. Nhirng quy dinh cda phap luat vé bao vé va xtr ly nhirng hanh vi
quy dinh tai Diéu 190 B luat Hinh sw

Pé bado vé& dong vat hoang da nguy cép, quy, hiém néi rieng va moi
trwdng noi chung, Viét Nam da xay dung nhiéu chinh sach nham dinh
hwdng cho quan ly va bao vé tai nguyén, thién nhién, bao vé méi trudng,
trong d6 bao gébm ca nhirng chinh sach cu thé v& quan Iy budn ban déng
thwe vat hoang da nhu:

- Chién lwoc bdo vé méi trudng qudc gia dén nam 2010 va dinh huéng
dén ndm 2020 (ndm 2003) da nhan manh “Kiém soat chat ché viéc buén
ban cdc loai quy hiém, cé6 nguy co tuyét ching cao; loai bé cdc
phwong thirc khai thdac hay diét, dic biét khai thdc thay san; day manh
cdc bién phap bédo tén néi vi két hop véi bdo ton ngoai vi”.

- K& hoach hanh déng qubc gia vé tdng cwdng kiém soat budn ban déng
vat, thwc vat hoang da dén nam 2010 (nam 2004) da nhan dinh “...Viét
Nam dang phai déi mét véi tinh trang khai théc, san bat, van chuyén,
buén ban va s dung bat hop phap déng thuc vat hoang da dién ra rat
nghiém trong trong nén kinh té thi trrong. Céng tic kiém so&t bdo vé
déng thwc vat hoang da hién chwa dat dwoc hiéu Iwc va hiéu qua nhw
mong muén”.
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Ngoai ra con c6 Nghi dinh sb 32 ngay 30/3/2006 ctia Chinh pht vé quan
ly thwe vat rirng, dong vat rivng nguy cap, quy, hiém, Nghi dinh nay di kém
theo va la danh muc ddng vat rierng nghiém cAm khai thac, st dung.

Nghi dinh s& 99/2009/ND-CP ngay 02/11/2009 ctia Chinh phi quy dinh vé
xtr phat vi pham hanh chinh trong linh viec quan ly rirng, bao vé rirng va
quan ly 1am san, trong dé c6 quy dinh mirc phat cao nhéat tlr 400.000.000d
dén 500.000.000d dbi voi:

- Pong vat rirng hodc bd phan cta ching khéng thudc loai nguy cép, quy,
hiém c6 gia tri tr trén 270.000.0004.

- Bdng vat rirvng hodc bd phan clia ching thudc loai nguy cép, quy, hiém
nhom 1B co gia tri tw trén 160.000.0004.

- Nubi trai phép tir trén 08 céa thé déng vat rirng thudc loai nguy cap, quy,
hiém nhém IB.

Panh gia dwoc tAm quan trong cla méi trwéng sinh thai ciing nhw nhan
thirc dwoc tinh trang dang bj suy thoai va & nhiém nang né clia méi trwong
thé gi¢i néi chung va cla Viét Nam nai riéng, trong nhiéu trwérng hop da gay
ra nhiéu thiét hai vwot ra ngoai kha nang ngan chan clia con ngudi. Bo luat
Hinh sw nam 1985 ciing da danh mét sé diéu dé& quy dinh tdi pham va hinh
phat dbi v&i cac hanh vi vi pham phap luat vé méi tredng nhw cac Diéu 180,
181, 195, 216... Tuy nhién, cac quy dinh cua phap luat bao vé méi trwvdng
cla nwdc ta van chwa day du, thiéu ddng bd va thiéu cu thé... Chinh vi vay,
B luat Hinh sw nam 1999 da danh mét chwong quy dinh vé cac téi pham vé
moi trweng. Theo dé: Téi pham vé méi trweong la hanh vi nguy hiém cho
xa hoi, do nhirng ngwoi co nang lwc trach nhiém hinh sw thwc hién,
xam hai dén sw bén virng va 6n dinh cua méi trwrong; xam hai dén cac
quan hé xa héi phat sinh trong linh vwc quan ly va bao vé méi trwrong,
gay ra nhirng hau qua xau déi véi méi treong sinh thdi.

Cac toi pham vé moi trwdng dwoc quy dinh tai chwong XVII cha B6 luat
Hinh sw nam 1999 bao gém 10 diéu luat quy dinh vé 10 t6i danh khac nhau
(tr Diéu 182 dén hét biéu 191a). P& cac quy dinh ctia phap luat hinh sy phu
hop v&i thwe tién diu tranh véi cac hanh vi vi pham phap luat vé moi
trwong, tai Ky hop th 5 ngay 19/6/2009 Quéc hoi khéa 12 ctia nwéc Codng
hoa xa héi chd nghia Viét Nam da ban hanh Nghi quyét sé 33/2009/QH12
trong d6 cé bd sung thém Diéu 191a “Téi nhdp khau, phat tan cdc loai
ngoai lai xam hai” va stva dbi, bd sung moét sé diéu luat clia chwong nay,
trong do6 c6 Diéu 190 BLHS.

Theo Nghi quyét s6 33/2009/QH12 ngay 19/6/2009 cia Qudc hoi thi Dieu
190 BLHS dwoc stra dbi, bd sung thanh “Téi vi pham cac quy dinh vé
bao vé déng vat thuéc danh muc loai nguy cép, quy, hiém” thay cho quy
dinh trwdc day chi la “déng vat hoang da quy, hiém”. Biéu 190 BLHS
hién hanh da quy dinh:

“1. Nguoi nao sdn bat, giét, van chuyén, nudi, nhét, buén ban tréi phép
déng vét thudc danh muc loai nguy cép, quy, hiém duwoc wu tién bdo vé hodc
van chuyén, buén bén trai phép bo phan co thé hodc san phdm cua loai
déng véat do, thi bi phat tién tir ndm muoi triéu déng, céi tao khéng giam gid
dén ba ndm hodc bj phat tu tir sdu thang dén ba nam.

2. Pham t3i thu¢c mot trong cac trirong hop sau day, thi bj phat tu tor hai
nam dén bay nam:
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a) Co6 té chirc;

b) Loi dung chire vu, quyén han;

¢) St dung céng cu hodc phuwong tién sén ban bj cam;

d) sdn bén trong khu vurc bi cdm hodc vao thoi gian bi cadm;

d) gay hdu qua rat nghiém trong hodc déc biét nghiém trong.

3. Nguoi pham t6i con cé thé bj phat tién tir muoi triéu déng dén mét tram
triéu déng, cdm dam nhiém chirc vu, cdm hanh nghé hodc lam céng viéc
nhét dinh tir mét ndm dén ndm nam”.

Pé théng nhét trong viéc ap dung cac quy dinh tai Diéu 190 B luat Hinh
sw, tai Théng tw lién tich sb 19 ngay 8/03/2007 cta B6 Nong nghiép va phat
trién néng thdn, Bd Tw phap, B& Cong an, Toa an nhan dan tbi cao, Vién
kiém sat nhan dan téi cao hwéng dan ap dung mét sé diéu cua Bo luat Hinh
sw vé céac toi pham trong linh v quan ly rixng, bao vé rirng va quan ly 1am
san; theo do: “San ban, giét, van chuyén buén ban trai phép déng vat
nguy cép, quy, hlem” la viéc sadn bét, giét, van chuyén, buén ban cac loai
dong vat rieng nguy cap quy hiém thuéc nhém IB khéng dwoc co quan nha
nwoc co thdm quyén cho phép hodc dwoc co quan nha nuéc co thdm
quyén cho phép nhwng thwe hién khéng dung véi quy dinh trong gidy phép
dwoc cap.

“Van chuyén buén ban trai phép san phém cua loai déng vat do” la
viéc van chuyén, budn ban cac loai san pham nhw thit, xwong, sing, da,
I6ng, nga, mong, vay, rang va cac bo phan khac tr co thé cac loai déng vat
reng nguy cap quy, hiém nhém 1B ma khdng co glay t& hop phap. Truwdng
hop cac loai san pham nay da dwoc ché bién, ché tac thanh hang héa hodc
nguyén vat liéu stv dung trong san xuét... thi x& ly theo quy dinh cta phap
luat dbi véi hang cam.

Hanh vi san bat, giét, van chuyén, budn ban trai phép doéng vat hoang da
nguy cap, quy, hiém bi cAm theo quy dinh cla Chinh pha bi truy ctu trach
nhiém hinh sw theo khoan 1 Diéu 190 BLHS khi thudc mot trong cac trwong
hop sau:

a) San bat, giét, van chuyén, buén ban dong vat rung nguy cap, quy,
hiém nhém IB véi sb lwong ca thé dwdi mie toi thiéu “gdy hdu qua rat
nghiém trong”.

b) Van chuyen buén ban cac san pham cla dong vat rirng thudc loai
nguy cép, quy, hiém nhém IB c6 gia tri dén 50.000.0004.

Vé mot sb tinh tiét dinh khung hinh phat quy dinh tai khoan 2 Pbiéu 190
BLHS la:

a) “Str dung céng cu hodc phwong tién san bat bi cdm” 1a st dung
cac loai vii khi quan dung (ké ca da dwoc cai bién), cac loai tén tAm thubc
doc hodc dung chéat doc, dao ham, hd, cdm chéng, bay kiéng I&n, by cdm
chéng, bay gai lao, bay sap, dung khic gé 1&n hodc rang sat Ién, dung dén
soi, gai sung va cac cong cu, phwong tién nguy hiém khac, ma co quan cé
tham quyén quy dinh khéng dwoc phép st dung dé san bat & dia ban do
hoadc dbi va&i loai dong vat rivng nguy cap, quy, hiém do.

b) “Sdn bat trong khu vwe bj cdm” 1a viéc san bét trong khu vwc béo
ton thién nhién, viron quéc gia hodc sén bén trong cac khu vuc rieng 6 quy
dinh cAm khéac theo quy dinh ctia co' quan nha nwéc cé thdm quyén.
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c) “Sdn bat vao thoi gian bi cdm” 1a san bat ddng vat rivng nguy cép,
quy, hiém vao mua sinh san ho&c vao mua di cw cla ching.

d) “Gay hau qua rat nghiém trong, dic biét nghiém trong” 1a thudc
mot trong cac trwdng hop sau:

d.1/ San bat, giét, van chuyén, budn ban déng vat rirng nguy cap, quy,
hiém nhém 1B véi sb lwong ca thé quy dinh tai phu luc ctia Théng tw.

d.2/ Van chuyén, buén ban cac san phadm cutia ddng vat rirng thudc loai
nguy cap, quy, hiém nhém IB cé gia tri tr trén 50 triéu dong dén mot tram
triéu déng hodc trén mét tram triéu déng

d.3/ San bat, giét, van chuyén, buén ban trai phép dong vat rieng thude
loai nguy cép, quy, hiém nhém IB c6 sb lrgng ca thé & mirc “gdy hau qua
rat nghiém trong” quy dinh tai phu luc cia Théng tw va con van chuyen
buén ban trai phép cac san phdm clia dong vat rirng thudc loadi nguy cép,
quy, hiém nhom IB c6 gia tri dén 50 triéu dong hoac dén mét tram trigu
dong...

Tuy Diéu 190 BLHS da quy dinh rat cu thé va cé huwéng dan chi tiét tai
Théng tw lién tich s6 19 ngay 8/03/2007 ndi trén, song viéc xtr ly bang hinh
s theo quy dinh tai Diéu 190 BLHS con rat han ché nhw trong nam 2010,
tinh Quang ninh phat hién bt gitr 46 vu thi chi c6 06 vu dwoc chuyén sang
xt ly bang hinh sy con lai la x& ly hanh chinh. Theo wéc tinh clia Cuc canh
sat moi trwdng, sb vu budn ban trai phép bi phat hién, bat gitv chi chiém
khodng 10% tdng sb vu trén thywc té béi nhirng ké budn ban bat hop phap
dong vat hoang da da dung thu doan hong qua mat nhirng co quan chirc
nang. Tai sao lai cd tinh trang nay, qua nghién ctru chung toi thay, viéc xt ly
bang hinh sy qué it so v&i sb lwong cac vu vi pham dwoc phat hién tap
trung vao nhirng nguyén nhan sau:

Mét la, nhiéu vu an Co quan diéu tra chi kh&i t6 dwoc vu an ma khéng
khéi t6 dwoc dbi twong. Vi tat cad cac vu sau khi dwoc phat hién khéng mot
doanh nghiép, ca nhan nao ding ra nhan hang, hoac cé mot t& khai nhuwng
cling vién ly do chéi bd 16 hang. Thwe té, ching ta chwa cé di chirng ot két
ludn don vi, cad nhan dirng ra m& t& khai 14 chd nhan buén lau. Cac dbi
twong trong nwéc chi la ngudi dwoc thué 1am thd tuc va van chuyén hd chi
khéng biét trong 16 hang d4 cé gidu hang cam.

Hai 14, nhiéu thuat ngr va khai niém dwoc sl dung khéng théng nhat
trong cac van ban va chinh sach, dac biét la thuat nglr va khai niém vé “loai
quy hiém, loai nguy cép, loai bi de doa...”. Viéc sir dung thuat ngi» khéng
thdng nhat gay hiéu 1am va khé khan trong khi thuc hién, d&c biét la sy hiéu
khac nhau gitra cac co' quan tién hanh té tung.

Ba 13, do cac dia ban trong diém budn ban, van chuyén déng vat hoang
da cé dién tich rirng rong 1&n, dia hinh, dia thé phirc tap dwdng xa giao
thédng di lai khé khan, mét sb tinh cé duwong bién gidi dai. Cac dbi twong
phmaj t6i loi dung diéu kién tw nhién dé vao rirng sdn bay, budén ban véi
nhiéu tha doan hoat ddng tinh vi. Cé nhirng trwong hop dbi twong vao rirvng
san, bay nhiéu ngay, ché bién san pham ngay tai rirng sau, sau d6 méi dwa
ra ngoai tiéu thu. Do vay, céng tac phat hién bat gitr gap rat nhiéu kho khan.

Bén Ia, hanh lang phéap ly vé quéan ly cling nhw x& ly vi pham vé béo vé
déng vat hoang da chwa dong bd, théng nhat. Vi du nhw: Diéu 190 BLHS
quy dinh vé& viéc cAm cac hanh vi budn ban, van chuyén, san, bat, nudi,
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nhét, giét mo trai phép dong vat hoang d& quy, hiém hodc van chuyén buén
ban trai phép bd phan co thé hoac san pham cua loai dong vat do nhung lai
khong quy dinh x& ly hanh vi tang tri cac bd phan co thé hodc sdn pham
cua loai dong vat do la khéng phu hop vi trede khi van chuyen bao gi¢ cling
phai c6 hanh vi tang trir. Néu ho khéng van chuyén, buén ban ma chi tang
triv thi x& ly thé nao?

N&m /a, hién tai Luat van ban hanh mét loat cac van ban cho phép gay
nudi cac loai déng vat hoang da quy, hiém nhwng ché tai quan Iy kinh doanh
thwong mai cac loai dong vat hoang da quy hiém gay nuéi lai khéng cu thé,
ré rang, do d6 da tao so hd dé cac déi twong loi dung hop phap héa nguén
gbc céac loai dong vat hoang da ma ching mua gom trai phép dé kinh doang
bubn ban.

S&u 13, viéc quy dinh quy déi vé dinh lwong theo gia tri tién déi véi van
chuyén, budn ban cac sadn phdm cla dong vat rivng thudc loai nguy cap,
quy, hiém nhém 1B c¢6 gia tri dén 50.000.000d lam yéu t6 dinh t6i theo
ching téi cling chwa phu hop. Vi déng vat thudc nhém IB 1a loai nguy cap
quy hiém, dé& cé dwoc sadn phdm cla né thi dwong nhién loai déng vat d6 da
bi giét méb do vay khéng can quy dinh dinh lwong ma nén coi 1a mét ca thé
theo phu luc ciia Nghi dinh 32/2006 ngay 30/3/2006 ctia Chinh pht dé& xt ly
vé hinh sy.

Bay la, viéc quy dinh tai khodn 2 Diéu 190 san bat vao thoi gian bj cam 13
tinh tiét dinh khung hinh phat. Ma theo nhw hwéng dan tai Théng tw lién tich
s6 19 ngay 08/03/2007 thi thdi gian bi cAm tlrc la sdn bat dong vat rirng
nguy cap, quy, hiém vao mua sinh san hodc vao mua di cw clia ching. Song
hién nay, cling khéng cé van ban ndo hwéng dan hodc quy dinh vé mua sinh
san cua cac loai do vay rat khé x(r ly v&i cac vi pham xay ra.

Tam 14, viéc phdi hop thwc thi phap luat hién nay chwa thwc sw nhip
nhang, cac luc lwong Hai quan, Kiém 1am tham gia chua thyc sw hiéu qua
doi khi con khoan trdng cho Iwc lwgng Cong an, nhan thirc ctia mét sb can
bd trong cac co quan bado vé phap luat con chwa nhan thirc hét dwoc tAm
quan trong cla viéc bdo vé va bdo tén céac loai dong vat hoang da quy,
hiém...

3. Mot s6 kién nghi:

Qua thwe tién xr ly cac vu vi pham ciing nhw qua |&i khai cta cac déi
twong vi pham cac quy dinh bdo vé ddng vat hoang da quy, hiém thi thay:
Trong sb cac loai hang héa bubn lau, gia tri cac loai dong, thwc vat hoang da
budn ban bat hop phap thudc loai cao nhat cé thé chi sau ma tay. Vi du:
Nhw ngay 26/7/2011, lwc lwong chirc nang bat gilr va ap tai mot xe hang van
chuyén déng vat hoang da Quang Ninh vé Ha Nbi véi sb lwong bao gém 2.100
con ran réo trau véi trong lwong khodng 2.024kg véi cac ching loai rua 1a 524
con trong lwong 770kg tbng gia tri 16 hang khodng 70.000USD, theo chii hang
khai chi phai mua vé&i gia 15.000 USD...

Pé ngan chan va dau tranh c6 hiéu qué déi véi cac hanh vi vi pham cac quy
dinh bao vé déng vat thudc danh muc nguy cap, quy, hiém, ching téi kién nghi
mot sb van dé sau:
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Thir nhét, can nang mc hinh phat quy dinh tai Diéu 190 BLHS, vi voi
mtrc hinh phat cao nhat 1a bay nam tu la chwa du sire ran de dbi véi cac dbi
twong vi pham cac quy dinh tai Piéu 190 BLHS.

Thir hai, cAn c6 cac |Iop tap huén cho cac can bd trong cac co quan bao
vé phap luat nhan thirc dung dén vé tdm quan trong cuia viéc bdo vé cac loai
déng vat hoang da quy, hiém.

Thir ba, can c¢é nhirng van ban hwéng dan tao sy théng nhét trong viéc
xt ly cac vi pham quy dinh tai Diéu 190 BLHS gitra cac co quan tién hanh td
tung va&i cac co quan hiru quan.

Ther t, khdng nén quy dinh gia tri tién déi véi cac loai dong vat hoang da
cling nhw sdn phdm cta ching ma chi quy dinh theo hinh thirc ca thé, vi
nhiéu loai cé gia tri rat I&n dbi véi bao tén nhwng lai c6 gia rat ré trong buén
ban.

Thir ndm, can c6 cac tiéu chi va khai niém rd rang vé cac loai quy, hiém,
cling nhw ¢é dinh nghia cu thé thé nao la quy, thé nao la hiém, vi thuc té cé
loai quy nhwng khong hlem nguoc lai cé loai hiém nhung khéng quy..

Thir séu, khoéng cép gidy phép cho phép gay nubi cac loai dong vat hoang
da quy, hlem tranh viéc tao so hé dé cac dbi twong loi dung hop phap hoa
nguén gbc cac loai dong vat hoang da ma ching mua gom trai phep dé kinh
doanh budn ban. Bai 18, viéc chap nhan cip phép cho cac co s& gay nudi
déng vat hoang da nguy cép, hodc thudéc nhém IB cla nghi dinh 32 theo
céng van sé 970/BNN-KL c6 thé coi nhw “ban an t& hinh” dbi v&i cac loai
nay. Diéu nay c6 nghia la s& hivu cac loai ddng vat hoang da cuwc ky nguy
cap va duwoc bao vé khdng phai la mét loai hinh t6i pham. Cau héi dat ra &
day 1a dé c6 thé s& hiru mot ca thé dong vat hoang da tai tw gia thi ca nhan
do6 phai lam nhirng gi treéc d6? Chéc chan 1a phai tham gia it nhat vao mot
trong cac khau san ban, van chuyén, buén ban déng vat hoang da - hanh vi
dwoc coi la TPMT. Pay cé phai la diéu mau thuan?

Thir bdy, can c6 sw phdi hop, gan két chat ché gitra lwc lwong Coéng an
véi lwc lwong Hai quan, Kiém 1am. B&i 18, khi ma céac lwc lwong nay chua
thé gan két chat ché va&i nhau, thi nan san, bat, van chuyén, mua ban déng
vat hoang da quy, hiém chwa thé ngén chan triét d& dwoc./.
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4.3.Current situations and violations and crime handling in the domain of
precious and rare wild animal protection in Quang Ninh Province

By Division 1, People’s Procuracy of Quang Ninh

Quang Ninh is a border province in the northeast of Viethnam with the
total area of more than 6.110 km?. Quang Ninh has 132.8 km of border
with China, 250 km of sea border in which includes 2 border gates and 5
sea ports. Besides, the province is also a tourism and service center.
From all geographic and socioeconomic characteristics mentioned
above, Quanh Ninh has multiple advantages which is now being
exploited by many subjects for illegal trading, transportation of wildlife in
general and of species listed as endangered, precious, rare and
prioritized for protection in Vietnam specifically. This province not only is
a transit point in the forest products trade to other countries (mainly
China) but also consumes a huge quantity of forest products.

For several years, situations of trade, transportation, storage,
rearing and consumption of precious and rare wild animals and their
products have happened complexly with many sophisticated tricks such
as using 4 seated cars, specialized vans, double-bottom vans for
transportation, using different vehicles in one journey to cheat and avoid
to be chased by the authorities. The most notable situation is illegal
trafficking and transportation of forest products to China. Various
traffickers use containers to transport illegally a huge amount of
invaluable wildlife through import or temporary import for re-export and
then export illegally to China. To avoid to be investigated, goods owners
usually hide their real identity and when arrested van drivers do not
declare their real address, which causes a lot of trouble for the
authorities.

From all these reality, crime and violation prevention in this domain
is a big challenge to law enforcement agencies of Quang Ninh Province.

Quang Ninh Forest Protection Department takes the heaviest
responsibility in controlling illegal wildlife trade, transportation, storage
and rearing in the province. Agencies such as Customs, Market Control,
Police, and Border Army also share the responsibility. Also all violations
detected and arrested are taken to Forest Protection Department for
handling.

Recent results in crime and violation handling show that executive
committees and governmental institutions at all levels have paid much
attention and given timely guidance; the authorities have actively and
resolutely investigated, detected and handled violations and crimes
related to illegal trading, transportation of wildlife in general and of
species listed as endangered, precious, rare and prioritized for protection
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in Vietnam specifically. Basically, the authorities have been handling
violations timely and severely as regulated.

With the function of public prosecution and controlling judicial
activities, People’s Procuracy contributes to protect socialist legal system
and state property and ensures handling all violation as regulated.
Therefore, People’s Procurary plays an important role in detecting,
investigating, handling all violations and crimes in general and
specifically those related to wildlife. However, as regulated in the law,
People’s Procuracy now has no function in controlling administrative
domain so that it could not control administrative violations. To enhance
competency in violation prevention, in 2007, Quang Ninh People’s
Procuracy had signed a joint regulation on management collaboration,
denouncement classification, with other related agencies in Quang Ninh
(Police, Forest Protection, Customs, Market Control, Border Army,
Taxation Office, and Governmental Inspector). When detecting violation
sign, all those agencies will inform People’s Procuracy to have good
cooperation in classification and handling; Every month and quarter, all
agencies collaborated to make a statistic data record of violations,
difficulties and recommendations (If any) and then sent to Peole’s
Procuracy. Afterwards, People’s Procuracy would make a universal
announcement and host a meeting to find suitable solutions. Meanwhile,
to enhance quality and efficiency in handling penal cases, Quang Ninh
People’s Procuracy has assigned excellent prosecutors to do the public
prosecution, supervision and judiciary of all those cases. Prosecutors
assigned actively suggest investigating requests and cooperate with
investigation agency; and then make weekly report of new situation
arised to People’s Procuracy management board to have clear and
timely guidance.

However, in reality, although the government has issued many laws,
decrees, circulars related to protection of wildlife, law applications in
violation handling still meet multiple difficulties.

Firstly, currently, some precious and rare wild animals belong to
group 1IB as regulated in Decree No. 32/2006/ND-CP such as king cobra
or saltwater crocodile (Appendix 1 of CITES Convention) have breeded
successfully but regulations on consumption are quite strict, which
affects to breeding business.

Secondly, Forest Protection force is the main force responsible for
controlling illegal precious and rare wild animal trade, transportation,
breeding in the province, but FPD has no right to hold in custody
administrative violation exhibits, search hidden places so that they meet
also of difficulties, which reduce the effectiveness of work
implementation.

Thirdly, bile havesting has happened seriously for years but violation
handling has not been stipulated in Decree N0.99/2009/ND-CP dated
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02/11/2009 of the government on administrative punishment in the
domain of forest management, forest protection and forest product
management. It is also not considered as a violation so that handling is
not severe and do not have educational effect.

Fourthly, penal handling for violations of precious and rare wild
animals belonging to group IIB is very difficult because no universal law
document has been issued. Specifically, in Decree No. 32 dated
30/03/2006 of the government on management of precious and rare wild
fauna and flora, processing and trade of group IIB animals and their
products for commercial purpose are forbidden (excep for confiscated
exhibits) and violators can be prosecuted. However, in joint circular
No.19 dated 08/03/2007 of Ministry of Agriculture and Rural
Development, Ministry of Justice, Ministry of Public Security, People’s
Supreme Procuracy and People’s Supreme Court on guiding the
application of a number of articles of the Penal Code regarding crimes in
the domain of forest management, forest protection and forest production
management, penal handling is only applied to violations (Kkilling,
poaching, transportation, trade) which is related to animals and their
products belonging to group IB (pursuant to Article 190 of Penal Code or
regulation with fobbiden goods) but not group IIB.

Pursuant to Official Letter No.05 dated 19/02/2008 of People’s
Supreme Court on guidance of handling to illegal precious and rare wild
animal poaching, killing, transportation, trade, group [IB animals are
endangered, precious, rare, limited for exploitation and using for
commercial purpose animals, violation that has enough evidence as
regaluted in Article 159 of Penal Code would be prosecuted as “lllegal
trading”. However, this guidance is contrary to Decree No.32 and Decree
N0.99 mentioned above because

Decree No0.32 stipulates that only illegal processing and trade of
wildlife which has natural origin belonging to group IIB for commercial
purpose would be prosecuted. On the contrary, pursuant to Article 3,
Decree No0.99 (handling principles), only actions regulated in item 7 of
this article would be prosecuted. Article 19 of Decree No0.99 also
stipulates generally that illegal processing and trade of group 1B would
be punished but does not mention whether it has natural origin or being
reared; At the same time, this article regulates administrative handling for
all violations valueing over 100 millions (highest sentence is 400 million
to 500 million fine for violations valueing from 160 million).

Because Decree No0.99 does not distinguish between animals that
has natural origin and reared animals; and does not stipulate penal
handling for natural-origin group IIB animals so that in reality, both
violations of natural origin animals and reared animals are considered as
administrative violations.
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Exhibit handling of all violations is applied pursuant to Circular
No0.90/2008/TT-BNN dated 28/08/2008 of Ministry of Agriculture and
Rural Development. According to this circular, exhibit handling meets
various difficulties because if assigning for the agencies as regulated in
the circular, which criteria those agencies have to meet, especially when
assigning for health agency for making medicine? Most of health
agencies now do their own cost accounting so that it would be irrational
to assign them the exhibits without collecting money.

Exhibit handling in Penal Code: Pursuant to Item 1, Article 41 of the
Penal Code, exhibits confiscated from violations must be requisitioned to
governmental budget. However, there is no guidance on exhibit handling
in the domain of precious and rare wild animals (dead) and their
products.

To increase the effectiveness of the fight against crimes and
violations relating to rare specious wildlife, to detect and handle those
cases timely, completely in accordance with the law, some solutions are
recommended:

Firstly, to raise awareness and responsibility of the community;
promote the role of social organizations in the protection of rare and
specious wildlife and in the fight against crimes and violations

Secondly, to strengthen the cooperation among forces to detect,
confiscate and handle to effectively prevent crimes and violations.

Thirdly, to build and enhance the quality and effectiveness of the
implementation of regulations on the cooperation among relevant
agencies in managing, categorizing and handling information and
denunciations about crimes.

Fourthly, to improve the quality of the implementation of prosecution,
cooperate with inspection office to handle with cases; to focus on
inspection, prosecution and handle the case timely to ensure local
political stability

Fifthly, to promote international cooperation in detecting, inspecting
and handling violations and crimes relating to foreign countries.

At the same time, to ensure the coherence and effectiveness of the
fight against crimes and violations, we recommend offices of different
levels and sectors consider the following:

Firstly, to change and add in Decree No 99: add the handling of
illegal taking bear bile into Decree and add criminal sanctions of
violations relating to rare and wild caught species in group IIB. At the
same time, there should be a document to verify the source of species in
group IBB before handling decision is made.

Secondly, raise the sanctions and the amount fired for violations
relating to rare and specious wildlife
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4.3.Tinh Hinh Va Viéc X& Ly VI Pham, Téi Pham

LIEN QUAN Dén Bao Vé bong Vat HOANG Da Quy, Hiém & Tinh Quang
NINH

Tham ludn cua Phong 1, VKSND tinh Quang Ninh

Quang Ninh 1a tinh ndm & dia dau mién Béng Bac cla T6 quéc,
Quang Ninh c6 dién tich hon 6.110 km?, c6 132,8 km dudong bién gidi
giap v6i Trung Quéc, 250 km dudng bién, trong d6 c6 2 clra khiu trén
dat lién va 5 cang bién... Bén canh d6, Quang Ninh con 1a mét trung tam
du lich, dich vu. TU dac diém dia ly, kinh t&, xa héi nhu da néu trén thi
tinh Quang Ninh 1& mét trong nhiing dia phuong cé nhiéu diéu kién thuan
loi ma cac déi tuong da Idi dung dé thuc hién cac hanh vi mua ban, van
chuyén, kinh doanh trai phép ddng vat hoang da néi chung, déng vat
thudc danh muc loai nguy cép, quy hiém dudc uu tién bao vé G Viét Nam
néi riéng. Quang Ninh khéng chi la noi trung chuyén, buén ban cac loai
hang |am san la déng vat riing hoang da quy, hiém va cac san pham cla
né ra nuéc ngoai (chil yéu la sang Trung Quéc) ma Quang Ninh con la
nai tiéu thu mét sé lugng khdng nhd cac loai hang lam san.

Trong nhilng nam qua, tinh trang budn ban, van chuyén, cat giau,
nudi nhét, st dung déng vat hoic bd phan cd thé, san phdm clia déng
vat hoang da quy, hiém trén dia ban tinh Quang Ninh dién ra kha phiic
tap v6i nhiéu phuong phap, thi doan hét sic tinh vi nhu: SI dung céac
loai xe con, xe chuyén dung, xe hai ngan, hai day... d& van chuyén; st
dung céc loai phuong tién khac nhau trong cuing mét vu dé can trd, danh
lac huéng, trén tranh viéc truy dudi clia cd quan chlc nang. Trong d6 néi
lén 1a tinh trang buén lau, van chuyén trai phép hang l1am san sang
Trung Quéc. Cé nhiing vu déi tuong budn lau st dung Container dé van
chuyén trai phép mét s6 luong 16n hang déng vat hoang da quy, hiém tri
gia hang ty dong tu nudc ngoai vao Viét Nam théng qua con dudng nhap
khau hang hoa hodc tam nhap tai xuat, réi xuat 1au sang Trung Quéc. Dé
trén trach viéc diéu tra, x& ly cla cac co quan chiic nang, chi hang
thudng gidu mat, khi bi bat gilr d6i tudng van chuyén, ap tai hang déu co
tinh khéng khai dia chi that, con ngudi that clia ch( hang nén viéc x{ ly
thudng khoéng dudc triét dé.

TU thuc trang néu trén, cong tac dau tranh phong, chdng cac vi
pham, t6i pham trong linh vuc nay la mét thach thic khéng nhé déi v
cac cd quan cé chiic nang cla tinh Quang Ninh.

Chi cuc Kiém Iam tinh Quang Ninh 1a don vi chiu trach nhiém chinh
trong viéc kiém soat cac hoat déng kinh doanh, budn ban va van chuyén,
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cat gidu, nudi nhot trai phép dong vat hoang da quy hiém tai dia phuong.
Bén canh luc lugng kiém Iam thi cac luc luong khac nhu Hai quan, Quan
ly thi trudng, Céng an, B6 dbi bién phong cling la cac don vi c6 vai tro
tich cuc trong céng tac nay. Hau hét, cac vu viéc vi pham dudc céac luc
luong khac phat hién, bat gitr déu duoc dua vé Kiém lam dé phan loai xu
ly.

K&t qua cong tac dau tranh phong, chéng cac vi pham, tdéi pham
trong linh vuc nay trong thai gian qua cho thay: Cap uy Dang va chinh
quyén cac cap & dia phuong da thuc su quan tam, chi dao thudng xuyén,
kip thdi; cac co quan chiic nang da tich cuc, chd déng va kién quyét
trong viéc diéu tra, phat hién va x& ly cac hanh vi vi pham, t6i pham lién
quan dén dong vat hoang da ndi chung va déng vat thuéc danh muc loai
nguy cap quy, hiém dugc uu tién bao vé & Viét Nam ndi riéng. VE co ban
viéc xr ly da dadm bao kip thdi, nghiém khac, dung quy dinh clia phap
luat, c6 tinh ran de, gido duc cao.

V6i chlc nang thuc hanh quyén coéng t6 va kiém sat cac hoat déng
tu phap, Vién kiém sat nhan dan c6 nhiém vu gép phan bao vé phap ché
xa hoéi chl nghia, bao vé tai san cda Nha nuGc, bao ddm moi hanh vi
pham t6i déu phai dudc xU ly theo phap luat. Chinh vi vay, Vién kiém sat
cb vai tro rat quan trong trong viéc phat hién, diéu tra, x ly cac vu viéc vi
pham, t6i pham noi chung va vi pham, t6i pham déi vGi déng vat hoang
da quy, hiém ndi rieng. Tuy nhién, theo quy dinh clda phap luat, Vién
kiém sat hién khéng con chiic nang kiém sat viéc tuan theo phap luat
trong linh vuc hanh chinh nén khéng thé kiém sat dudc cac vu viéc x{r ly
hanh chinh. D& tang cudng coéng tac dau tranh véi cac hanh vi vi pham,
chéng bo lot tdi pham, ndm 2007, Vién kiém sat nhan dan tinh Quang
Ninh d&a ky Quy ché lién tich trong viéc phéi hop quan ly, phan loai t6
giac, tin bao vé téi pham véi cac co quan cb lién quan & tinh Quang Ninh
(Céng an, Kiém lam, Hai quan, Quan ly thi trudng, Bo déi bién phong,
Thué, Thanh tra nha nuéc). Thuc hién quy ché phdi hdp, khi phat hién vu
viéc ¢6 dau hiéu t6i pham, cac co quan nay déu théng tin dé Vién kiém
sat ph6i hdp cung tham gia phan loai, x& ly; dinh ky hang thang, hang
quy cac cd quan phdi hdp thdng ké cac vu viéc vi pham va cac vudng
mac, kién nghi (néu cé) gli vé Vién Kiém sat, dé Vién kiém sat téng hop
ra thdng bao chung va chi tri hop ban bién phap giai quyét. Dong thdi,
dé nang cao chat ludng, hiéu qua trong viéc giai quyét cac vu an hinh su,
Vién kiém sat tinh Quang Ninh da phan céng cac déng chi Kiém sat vién
c6 nang luc, trinh d6 1am nhiém vu thuc hanh quyén cong t6, kiém sat
diéu tra, kiém sat xét x{f cac vu an nay. Kiém sat vién dudc phan cong da
cht déng dé ra yéu cau diéu tra, phoi hdp véi Ca quan diéu tra trong qua
trinh diéu tra vu an; hang tuan c6 bao cao cac ndi dung mdi phat sinh dé
Lanh dao Vién ndm dudc, cho chd truong giai quyét va ban bién phap vdi
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cac co quan c6 lién quan thdo gd nhimng khé khan, vuéng mac, ddm bao
viéc diéu tra, giai quyét kip thdi cac vu an; x ly nghiém, triét dé cac doi
tuong pham téi.

Tuy nhién qua thuc tién cho thdy, mac du Nha nuéc ta da cé nhiéu
Luat, nhiéu Nghi dinh, Théng tu huéng dan lién quan dén viéc bao vé
déng vat hoang da quy, hiém nhung viéc ap dung cac quy dinh clia phap
luat trong x& ly cac vi pham, t6i pham con c6 mét sé khd khan, vudng
méc, bat cap nhu sau:

M6t la, hién nay mot s6 déng vat ring nguy cép quy, hiém thudc
nhém 1B quy dinh tai Nghi dinh s6 32/2006/ND-CP nhu rdn hé mang
chla ho3c ca siu hoa ca phu luc 1 Coéng udc Sites da dudc nudi sinh
san thanh cong, nhung quy dinh tiéu thu con rat khat khe 1am anh hudng
khong nho dén viéc kinh doanh, gay biic xtic cho ngudi nudi.

Hai Ia, |uc lugng Kiém lam Ia luc lugng chiu trach nhiém chinh trong
viéc kiém soat cac hoat ddng kinh doanh, budn ban va van chuyén, nubi
nhot trai phép déng vat hoang da, quy hiém tai dia phuong, nhung Chi
cuc trudng Kiém lam lai khéng c6 quyén tam gilr tang vat, phuong tién vi
pham hanh chinh, kham nai cat gidu tang vat, phuong tién vi pham nén
gap nhiéu kho6 khan va lam giam hiéu qua trong thuc thi céng viéc.

Ba la, hanh vi trich hut méat gau trong nhiing nam qua xay ra tuong
déi nghiém trong, gay bic xdc trong du ludn nhung viéc x& ly chua dudc
quy dinh cu thé trong Nghi dinh s6 99/2009/ND-CP ngay 02/11/2009 cla
Chinh pht vé x{ phat vi pham hanh chinh trong linh vuc quan ly ring,
bao vé rimng va quan ly 1am san va cling chua dudc quy dinh |a tdi pham
nén da dan dén viéc x ly cac hanh vi nay chua dudc nghiém, do vay
chua du tac dung dé ran de, gido duc va phong ngua.

Bén Ia, hanh vi vi pham déi vGi dong vat hoang da quy, hiém thudc
nhém 1B va san phdm cla ching rat khé xd ly hinh su vi cac van ban
phap luat quy dinh con chua cu thé, chua théng nhat. Cu thé 1a: Theo
quy dinh ctia Nghi dinh sé 32 ngay 30/3/2006 cta Chinh phi quy dinh vé
quan ly thuc vat, déng vat riing nguy cép, quy, hi€ém, thi nghiém cam ché
bién, kinh doanh déng vat nhém IIB ¢ nguén gdc ti tu nhién va san
phdm cla ching vi muc dich thuong mai (trir cac trudng hop Ia tang vat
xU ly tich thu); ngudi vi pham c6 thé bi truy cGu trach nhiém hinh su.
Nhung tai Thong tu lién tich s6 19 ngay 08/3/2007 clia B6 Nong nghiép
va Phat trién néng thén - Bd Tu phap - B6 Céng an - Vién kiém sat nhan
dan t6i cao - Toa an nhan dan téi cao, huéng dan ap dung moét s6 diéu
cla B6 luat Hinh su vé cac tdi pham trong linh vuc quan ly rimg, béo vé
ring va quan ly 1am san thi chi huéng dan viéc x{ Iy hinh su déi véi cac
hanh vi vi pham (san ban, giét, van chuyén, budn ban trai phép) cac loai
déng vat riing nguy cép, quy hiém nhém IB va cac san phdm cda ching
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(theo Diéu 190 ctia Bo luat Hinh su hoac theo cac quy dinh doéi véi hang
cam) ma khoéng huéng dan viéc x& ly hinh su cac hanh vi vi pham doéi véi
déng vat hoang da quy, hi€ém nhém 1IB.

Theo Céng van sé 05 ngay 19/02/2008 clla Toa an nhan dan toi
cao, huéng dan dudng 16i x{ ly d6i véi hanh vi san ban, giét, van chuyén,
budn ban trai phép cac loai dong vat riing nguy cap, quy, hiém thi déng
vat rimng nhém 1IB la nhing loai ddng vat riing nguy cap, quy, hiém han
ché khai thac, st dung vi muc dich thuong mai nén truéng hop khéng da
diéu kién kinh doanh ma c6 du yéu té cau thanh td6i pham quy dinh tai
Piéu 159 clia Bo luat Hinh su thi x ly hinh su vé téi “kinh doanh trai
phép”. Nhung huéng dan nay lai trai véi quy dinh tai Nghi dinh s6 32 va
Nghi dinh s& 99 ndi trén, bdi I&:

Nhu da néu trén, Nghi dinh s6 32 chi quy dinh xem xét x& ly hinh su
d6i vGi hanh vi ché bién, kinh doanh d6i véi déng vat nhém 11B ¢6 nguén
g6c tU tu nhién va san pham cda ching vi muc dich thuong mai. Con
theo quy dinh tai Diéu 3 Nghi dinh s& 99 (nguyén tac x{r phat) thi chi c6
cac hanh vi quy dinh tai khoan 7 cla Diéu nay méi bi x{ ly hinh su, ma
trong khoan 7 khong cé quy dinh nao déi véi dong vat hoang da quy,
hiém & nhom 1IB. Tai Diéu 19 cla Nghi dinh s 99 cling chi quy dinh x{
phat chung d&i véi dong vat thuéc nhém [I1B va san pham cla ching, ma
khdng quy dinh ¢6 nguén géc tu nhién hay ngudn géc nudi sinh san;
dong thai quy dinh x& ly hanh chinh déi vGi ca cac trudng hdp tri gia trén
100 triéu déng (cao nhét la phat tién tir 400 triéu dén 500 triéu dong doi
véi trudng hap vat vi pham tri gia ti trén 160 triéu dong).

Chinh tir quy dinh cda Nghi dinh s6 99 khong phan biét dong vat
thudéc nhém 1IB c6 ngudn gdc nudi sinh san hay cé ngudn goc tu nhién
va khong quy dinh x& ly hinh su déi vGi déng vat thudéc nhém IIB cod
nguén géc tu nhién trai véi Nghi dinh s8 32 nén trong thuc tién co quan
xU ly (kim 1am) khéng xac dinh vat vi pham (déng vat thudc nhém I[1B)
cd nguén goc tu nhién hay nudi sinh san va dai véi cac vi pham nay déu
dudc x& ly hanh chinh.

Viéc x( ly tang vat trong cac vu x& phat vi pham hanh chinh dudc ap
dung Théng tu s6 90/2008/TT-BNN ngay 28/8/2008 ciia B6 Néng nghiép
va Phat trién ndéng thén. Theo quy dinh clia Théng tu nay, viéc x{ ly tang
vat thuéc nhém IB ¢b nhiéu bat cap; bdi 1&: Néu giao cho mét s6 ¢o quan
chiic nang dudc quy dinh trong Théng tu thi nhiing co quan d6 phai cb
cac tiéu chi nhu thé nao maéi di diéu kién dé giao, dac biét Ia néu giao
cho co sG y t& dé bao ché thudc chita bénh thi hién nay cac co sé y té&
déu hach toan kinh doanh; nhu vay, viéc giao vat chiing khoéng thu tién
cho cac ca sb y té 1a bat hop ly.
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Viéc xU ly vat chiing trong hinh su: Can ¢t khoan 1 Diéu 41 B luat
Hinh su thi vat ching trong cac vu an phai tich thu, sung quy nha nudc.
Tuy nhién chua c6 van ban nao huéng dan cu thé viéc xi ly doi véi vat
chiing 1a déng vat hoang da quy, hiém (da chét) va san pham cda né. Vi
vay, néu vat ching thuéc nhém 1B thi viéc tich thu phat mai sung quy
nha nudc, hay tich thu tiéu huy khong trai véi Thong tu s6 90; néu vat
ching thuéc nhém IB con gia tri s dung ma tich thu phat mai sung quy
nha nudc thi trai véi Thong tu s6 90, con néu thuc hién theo Théng tu 90
thi c6 bat cap nhu da néu trén.

DPé nang cao hiéu qua codng tac dau tranh phong, chéng cac hanh vi
vi pham, t6i pham, phat hién va x{ ly kip thdi, triét d&, dung phap luat cac
hanh vi vi pham, to6i pham lién quan dén dong vat hoang da quy, hiém,
can thuc hién mot t6t s6 gidi phap sau:

Thur nhét, tang cudng cong tac gido duc y thdc, trach nhiém cla
cong déng; phat huy vai trd clia cac t6 chiic xa hdi trong viéc bao vé cac
loai dong véat hoang da quy, hiém va trong dau tranh vGi cac hanh vi vi
pham, t6i pham.

Ther hai, tang cudng cong tac phéi hop gilra cac luc lugng trong phat
hién, bat git, xr ly nham ngan chan ¢ hiéu qua cac hanh vi vi pham, toi
pham.

Thir ba, xay dung va nang cao chat lugng, hiéu qua viéc thuc hién
Quy ché phoi hop gilra cac co quan cb lién quan trong viéc quan ly,
phan loai, x( ly t6 giac, tin bao tdi pham.

Thir tu, nang cao chat lugng cong tac thuc hanh quyén cong t6, phoi
hop véi co quan diéu tra trong coéng tac diéu tra gidi quyét cac vu an;
tang cudng xac dinh an diém dé tap trung diéu tra, truy t6, xét x(f nhanh
phuc vu kip thdgi tinh hinh chinh tri dia phuong; dua ra xét x luu déng dai
véi cac vu an dién hinh, du ludn quan tam dé tuyén truyén gido duc,
phong ngua.

Thir ndm, nang cao quan hé hdp tac qudc té trong phat hién, diéu
tra, x(r ly doi véi cac vi pham, tdi pham cé yéu té nuéc ngoai.

DPéng thdi, d& cong tac ddu tranh véi cac hanh vi vi pham, tdi pham
trong linh vuc nay dudc théng nhat va dat hiéu qua cao, chidng t6i dé
nghi cac cép, cac nganh Trung uong can xem xét mot s6 ndi dung sau:

Mot I, stra d6i, bd sung Nghi dinh s6 99 theo huéng: Pua viéc xU ly
déi véi hanh vi hut mat gau trai phép vao Nghi dinh va bé sung thém viéc
XU ly hinh su déi véi cac hanh vi vi pham doéi véi dong vat hoang da quy,
hiém thudc nhdém 1IB ¢6 nguén géc tu nhién. Dong thdi, cd van ban quy
dinh phai xac dinh nguén géc déi véi dong vat thudc nhém [IB trude khi
ra quyét dinh x{ ly.
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Hai 13, nang cao mic hinh phat va miic phat tién b6 sung trong cac
toi pham c6 lién quan dén déng vat hoang da quy, hiém.

Ba la, Lién nganh can nghién cu va c6 Théng tu huéng dan viéc xur
ly d6i véi vat chiing trong vu an hinh su la déng vat hoang da quy, hiém
thuéc nhém 1B cho phi hop véi thuc tién va dé dam bao viéc ap dung
dugc théng nhat./.

4.4 CURRENT SITUATION OF MANAGING AND HANDLING RARE WILDLIFE IN
VAN LANG, LANG SON PROVINCE

Presentation by Mr. Truong Nhat Cuong

Director people’s procuracy of Van Lang district, Lang Son district

Rare and precious wildlife, as regulated by the government, are national resource
and listed in IB and 1IB group, which include wildlife with environmental, scientific or
economic values, with a small population in nature or facing the threat of extinction.
In recent years, the management and protection of wildlife in general and
endangered, rare and specious animals in particular have been implemented with a
variety of regulations on management and handling crimes relating to rare and
precious wildlife, like administrative or criminal sanctions. However, the situation of
trading, transporting and hunting rare specious wildlife is still serious, pushing some
species to the brink of extinction. Besides, forest overexploitation and deforestation
also deteriorate Vietnam’ ecosystem and environment seriously and cause bad
effects on human’s health. Therefore, the work to protect wildlife, especially wildlife in
the list of endangered, rare and specious species is urgent in international and

national scale.

Van Lang is a mountainous area in Lang Son’ Northern border with many trading
gates to China. Since the Doi Moi Reforms that allowed open market, commercial
trading has been promoted. On one hand it brings many economic benefits thanks to
border trading services, on the other hand it has many bad effects, one of which is

smuggling and cheating, including illegal trading of rare and specious wildlife to
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China, which results in the increase in wildlife poaching and decrease or even

extinction of some species in Vietnam.

Van Lang is one of the main transition points of wildlife cross border trading to China.
Rare and specious wildlife are secretly transported to China from different districts in
Vietnam by porters through many ways like paths or offroads. Some of the traded
wildlife are sold to local restaurants, food shops in Lang Son. In the 1990s, the
situation of wildlife trading in this area was very serious due to loose management
and low punishments of local authorities. Most commonly traded wildlife are: Bears,
Monkeys, Pangolins, Monitor lizards, Soft shell turtles, Civetss, Specious birds,
Snakes...Nowadays, wildlife including rare specious species are traded widely while
the prevention and handling tasks of authority forces like Polices, Border polices,
Market control officers, Forest Protection department are still limited. Wildlife are
mainly illegally traded through key places like Coc Nam border gate, border in Thanh
Long district, Thuy Hung district; through Border paths and offroads. There has been
only a few seizures and most of which applied administrative sanctions; animal
seized were released to the wild because there is no proper breeding or keeping

center.

In recent years, since the Government paid more attention to the management and
protection of wildlife, especially rare and specious species through many legal
documents like Decree N0.18 issued on Jan 01, 1992; Decree No. 48 issued on April
22, 2002; Decree No. 32 issued on March 30, 2006 by the government regarding rare
and specious species, management, protection and administrative sanctions of
wildlife crimes. Especially, the Criminal code of law released and edited in 1999 by
the National Assembly regulates sanctions of violations relating to wildlife in the list of
endangered, rare and specious species (Article 190, the criminal code of law, 1999).
In the principles of these regulations, authority forces in Van Lang have strengthened
inspection, checking, capturing and administrative sanctions of many wildlife trading
and transporting cases. Statistics recorded from 2000 to 2011 indicate that authority
forces like Provincial Economic Police, Forest Protection Department, Anti-smuggling
team, Border Police detected and captured 74 wildlife transporting and smuggling
cases, including: Snakes: 1182 kg; Monitor Lizards: 184 kg; Python: 143.2 kg; 7
Loris; 104 long-tailed macaques; Turtles: 27 kg and another species in IIB group. The
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places where wildlife cross-border trades often happen are Thuy Hung district, Thanh
Long district, Coc Nam border gate.

Most of the trading and transporting cases applied administrative sanctions, living
wildlife were released to the wild, normal species were sold out to raise fund for the
National budget, only a few cases applied criminal sanctions. Up to now, procuracy
offices of the district only prosecuted, inspected and handled 01 case and 06
accused subjects who transported Pangolins (731 kg). As regulated in Session 1
Article 190, the Criminal code of law, one of them was sentenced 9 months’
imprisonment; the other five were sentenced 6 months’ imprisonment on probation.
Regarding to wildlife trading, military prosecution offices also prosecuted 01 case and
accused 02 subjects of opposing against law enforcement staff, as stated in Article
257, the Criminal code of law. It was the case in 2008 when the Border Station 63 Na
Hinh, Thuy Hung, Van Lang detected and arrested a man transporting 43 monkeys
through the border. After being arrested, the man swore and fight against the police
to take the monkeys back, hurting a police and destroying a car. The case was

handled by Military court | in Thanh Long district.

Nowadays, together with the depletion of rare and specious wildlife, wildlife trading
and transporting still happen, even with a small volume. Smugglers and transporters
have more sophisticated tricks. The landscape here is mountainous, steep, and
difficult to access with lots of paths and offroads, which prevents authority forces from
controlling and managing. Smugglers and traders always hide wildlife in boxes,
baskets which are easily to be mistaken as goods packages. When detected, those
with small smuggled volume just leave the goods to run away while those smuggling
with big volume who have weapons and many people in their group will fight against
law enforcement staff to take the goods back. Besides, the animals that were caught
from the wild had been kept in closed packages or boxes for so long that most of
them were either very weak or dying. The authority forces haven’t had a proper
keeping center with good conditions to take care of the animals, and the rescue
center is too far so the number of seized wildlife that could be alive was very small

and these living animal were released to the wild.
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The people’s procuracy of Van Lang district always cooperate with authority agents
and offices in the fights against violations relating to wildlife in general and rare
specious wildlife in particular by understanding the situation of wildlife trading,
transporting and hunting in the district as well as helping categorize and handle
seized animals like destroying or selling out them as guided by Forest Protection
Department. Since 2000, most of the seized animals like sea snakes or normal soft
shell turtles belong to group 1B, while species in the group of endangered rare and

specious species have been hardly detected and captured.

To ensure the protection of rare and specious wildlife, authority forces need strong
cooperation to control cross border paths and offroads, to encourage people to
provide information about animal hunting, trading, transporting, especially in the
border area, paths and Coc Nam, Tan Thanh border gate... For wildlife traders, the
authority forces need technical methods including undercovering techniques to
collect enough evidences to impose criminal sanctions on them. About legal
regulations on hunting, killing, transporting, trading, article 190 in the criminal code of
law suggests IB group which consists of endangered, rare and specious species. But
that is not enough, some species in the group IIB like and some other specious bird
species that are also hunted and traded a lot like wild deers, small Indian civets
should be added in the list of endangered species. Related offices like Police, Court,
Procuracy, Forest Protection Department, Border polices and other forces need a
strong cooperation in management and handling of violation cases to ensure the
coherence and consistence in handling wildlife crimes. Also, to protect rare and
specious wildlife effectively, there should be more investment, infrastructures and
methods so that authority forces can establish a proper breeding center where they
can take care of seized animals and increase the proportion of living seized animal to
release them into the wild or transfer them to rescue center in time.

Above are some information about the situation of managing and handling violations
relating to rare and specious wildlife in Van Lang. This is compiled by the People’s
procuracy from reports of workshops; we welcome any comment and contribution to

make our work in People’s procuracy of the district better.
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4.4 thuc trang quan ly va x{ ly cac vi pham vé bao vé déng vat hoang da
quy, hiém trén dia ban huyén van lang, tinh lang son

Tham ludn cua éng Truong Nhat Cuong
Vién truong VKSND huyén Van Lng, tinh Lang Son

Doéng vat hoang da, qui hi€m theo quy dinh clia Nha nudc la tai nguyén
Quéc gia, theo danh muc do Chinh pht quy dinh gém 02 loai nhém 1a IB va
1IB, d6 Ia nhiing loai déng vat riing co6 gia tri dac biét vé khoa hoc, méi trudng
hodc cb gia tri cao vé mat kinh t&€, s6 lugng con rét it trong tu nhién hoac cé
nguy cd tuyét chiing. Trong nhiing nAm qua, cdng tac quan ly, bao vé déng vat
hoang da néi chung va nhiing loai déng vat nguy cép, quy, hiém ndi riéng da
dudc Nha nudc va Chinh phll quan tam trién khai thuc hién véi nhiéu van ban
khac nhau quy dinh vé quan ly, x& ly vGi cac vi pham lién quan dén bao vé
déng vat nguy cap, quy, hiém véi nhiéu hinh thiic c6 thé x& phat hanh chinh
hodc truy ctu trach nhiém hinh su theo quy dinh. Tuy nhién, tinh hinh budn
ban, van chuyén, san ban déng vat hoang da quy, hiém van con xay ra nhiéu,
dang ddy mét s6 loai ddng vat vao nguy co tuyét chiing. Bén canh dé, clng
v@i viéc khai thac ruing, pha ring bura bai lam cho hé sinh thai moéi trudng cla
nuGc ta ngay cang trdm trong, anh hudng dén cudc séng con ngudi. Vi vay,
codng tac dau tranh, ngan chan, bao vé cac loai dong vat hoang da nbi chung
va dong vat thudc danh muc loai nguy cép, quy, hiém ndi riéng 1a yéu cau cép
thiét ca trén pham vi thé giGi n6i chung va Viét Nam néi riéng.

Van Lang |a dia ban huyén mién nui, bién gidi phia Bac cla tinh Lang
Son, ¢6 nhiéu clra khdu tiéu ngach théng thuong véi Trung Quéc. Ké tir khi
DPang va Nha nudc thuc hién céng cudc d&i méi véi chinh sach md clra théng
thuong bién gidi, tinh hinh buén ban giao luu thuong mai phat trién manh mé,
bé&n canh nhiing yéu t& tich cuc clia kinh t& dich vu thuong mai cla ctra khau
dem lai thi mat trai cGa kinh t€ thuong mai cling dem lai nhiing anh hudng
tiéu cuc, nhimng yéu to bat cap. D6 chinh 1a tinh hinh bubn 1au va gian lan
thuong mai ciing gia tang, trong d6 cac vi pham vé buén ban, van chuyén
cac loai ddng vat hoang da quy, hi€ém qua bién giéi dé ban cho cac dau nau
bén Trung Quéc thu IGi bat chinh tir d6 kéo theo té nan san ban cac loai dong
vat hoang da trong ca nudc dan dén ngay cang can kiét, ¢ loai 1am vao tinh
trang tuyét chiing anh hudng nghiém trong dén méi trudng sinh thai clia nudc
ta.

Dia ban huyén Van Lang chtl yéu 1a noi tap két va chung chuyén céc loai
doéng vat hoang da cho cac chl budn lau, buén ban qua Bién gidi sang Trung
Qudc. Cac loai ddng vat hoang da quy, hiém chi yéu dudc tir cac tinh khac &
trong ndi dia van chuyé&n dén réi thué clu van Ién 1t t6 chic van chuyén dudi
nhiéu hinh thic theo cac dudng mon, dudng tdt qua Bién gidi sang Trung
Qudc. Mét s6 it dude ban lai cho cac nha hang, quan an tai dia ban Lang Son
dé lam thuc pham cho khach thap phuong. Trong nhilng nam 90 cla thé ky
trudc, déng vat hoang da dudc buén ban, van chuyén qua dia ban xay ra hét
stic nghiém trong, do céng tac quan ly, xr ly clla cac co quan chlc nang con
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1dng 180 chua cé ché tai dd manh dé x& ly ran de. Cac loai dong vat chd yéu
dugc budn ban qua dia ban gébm: Gau, Khi, Té té, Ky da, Ba ba, cac loai cay
céo, chim qui, cac loai ran..., & thdi ky nay c6 lic déng vat hoang da, ké ca cac
loai qui hiém dudc budn ban, van chuyén gan nhu cong khai, cong tac dau
tranh, truy quét, x& ly clia cac luc lugng chiic nang nhu Cong an, Bién phong,
Quan ly thi trudng, Ki€ém lam con han ché. Béng vat hoang da chd yéu dudc
cac chl budn lau thué van chuyén qua cac dia ban trong diém nhu clra khau
Céc Nam, bién gidi xa Thanh Long, xa Thuy HUng; qua cac dudng tat, dudng
mon Bién gidi viéc phat hién bat gilr clla co quan chiic nang dudc rat it va chi
yéu xU ly cac vi pham nay bang viéc xU phat hanh chinh, ddng vat con séng
dudc dem tha lai riing do khéng c6 ché nudi nhét theo quy dinh.

Nhiing nam gan day, dudc su quan tdm clia Nha nudc va Chinh phid vé
cong tac quan ly, bao vé dong vat hoang da, dac biét 1a dong vat hoang da
quy, hiém, vdi nhiéu van ban theo quy dinh cla Nghi dinh, Théng tu cdia Chinh
phd nhu: Nghi dinh s6: 18 ngay 17/01/1992, Nghi dinh s6 48 ngay 22/04/2002,
Nghi dinh s6 32 ngay 30/03/2006 cGa Chinh phd da dua ra cac quy dinh vé
danh muc ddng vat riing quy, hiém va cac ché dé quan ly, bao vé, x ly hanh
chinh cac vi pham lién quan dén bao vé déng vat hoang da. Dac biét, Bo luat
Hinh su do Quéc héi ban hanh dudc slra d6i, b6 sung ndm 1999 da co6 diéu
luat quy dinh t6i pham va x{ ly hinh su cac hanh vi vi pham cac quy dinh vé
bdo vé dong vat thuéc danh muc loai nguy cép, quy, hiém (DPiéu 190 BLHS
1999). Trén cd s cac quy dinh trén, cac luc luong chdc nang trén dia ban
huyén Van Lang da tang cudng cong tac truy quét, phat hién bat gilr, x& ly
hanh chinh nhiéu vu buén ban, van chuyén déng vat hoang da. S6 liéu théng
ké dugc tir nam 2000 dén 2011, téng cong cac luc luong chiic ndng nhu: Canh
séat kinh t& Céng an huyén, Kiém lam, Dai chéng buén lau, Bién phong da phat
hién bat gilr va x ly 74 vu buén lau, van chuyén déng vat hoang da, chl yéu
la: Ran 1182 kg; Ky da 184 kg; Tran cac loai 143,2 kg; Cu ly 07 con; Té té 731
kg; Khi dudi dai 104 con; Rla cac loai 27 kg va mét s6 loai khac thudéc nhom
IIB. Pia ban thudng bt duoc cac vu van chuyén déng vat hoang da qua Bién
gi6i 1a xa Thuy Hung, xa Thanh Long, khu vuc ctra khdu Céc Nam.

Trong s& cac vu budn ban, van chuyén déng vat hoang da phat hién bat
gilr dugdc lap bién ban tich thu, x ly hanh chinh la chl yéu, con déng vat s6ng
dudc t6 chic dem tha lai ring, mot sé loai khéng phai quy, hiém dudc Hoi
déng ban phat mai nép quy Nha nudc. Viéc x ly bang bién phap truy ciu
trach nhiém hinh su rat it. TU truc dén nay, cac cd quan ti€n hanh t6 tung cla
huyén mai chi khéi t6, diéu tra, truy t6 va xét x& 01 vu 06 bi can c6 hanh vi van
chuyén buén ban Té té (731 kg) theo khoan 1 Diéu 190 BLHS xU phat va Toa
an da tuyén 01 déi tugng bi tu giam véi mic an la 09 thang, con lai 05 ngudi
Toa an tuyén mic an 6 thang tu nhung cho hudng an treo. Lién quan dén vi
pham vé van chuyén déng vat hoang da, cac cd quan tién hanh t6 tung cta
quan ddi cting khdi t6 01 vu 02 bi can vé t6i chéng ngudi thi hanh cong vu theo
Piéu 257 BLHS, d6 1a vu an nam 2008 Don Bién phong 63 Na Hinh - Thuy
HUng - V&n Lang phat hién bat gitr mét s6 déi tuong dang van chuyén 43 con
khi qua bién gi6i, sau khi bat gitr dang lap bién ban thi cac ddi tuong da chuii
bdi va xong vao cudp lai hang, Igi dung déng ngudi chéng tra lai luc luong Bién
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phong 1am bi thuang 01 chién si, pha hdong 01 xe mo t6. Vu an da dugc Toa an
quan su Quan khu | xét x{ luu déng tai dia ban xa Thanh Long.

Hién nay, cung véi su can kiét clla ngudn déng vét hoang da quy, hiém,
tinh hinh buén ban, van chuyen déng vat qua dia ban da giam nhung van con
xay ra, s6 lugng van chuyén it. Cac chl buén lau, ngudi van chuyén da co
nhiéu th( doan tinh vi hon, cling véi dia hinh 1a ndi cao c6 nhiéu déc, dia ban
trai réong kho di lai nén da cén tré nhiéu dén cac luc luong chldc nang khi dau
tranh ngan chan, luc luong mdng khéng thé quan Iy hét dudc khu vuc bién gidi
trai rong nhiéu dudng mon, dudng tit. Cac déi tuong budn ban, van chuyén
thudng t6 chlc van chuyén nhd 1& dudc cat gidu vao cac bao tai, thiing xop roi
tra tron véi cac loai hang héa khac dé danh Itra cd quan chiic nang. Khi mang
vac qua bién gidi bi luc lugng chiic nang phat hién thi vt hang bd chay déi véi
loai van chuyé&n nhd 1&. Con d6i véi viéc van chuyén sé luong 16n thi t& chiic
déng ngudi, tham chi c6 ca vii khi s8n sang chéng lai luc ludng chic nang, t&
chlc cudp lai hang. Bén canh dé, s6 vu déng vat hoang da khi bat dugc do da
van chuyén dai ngay lai bi nhét trong cac bao, thung kin, bi déi nén da s6 déu
bi suy kiét siic khoé, dé chét, co quan chiic nang thi chua c6 chdé nudi nhét
hodc dam bao cac diéu kién dé cham séc hdp ly, lai xa cac trung tdm cu ho
déng vat nén chd y&u s6 ddng vat con séng thi dudc té chiic dem tha lai rung,
nhung ty 1& séng soét rat it, do suy kiét siic khoé hodc khéng phu hop véi méi
trudng dac diém séng cla loai déng vat do.

Vién kiém sat nhan dan huyén Van Lang, trén co sd thuc hién chiic ning,
nhiém vu cla Nganh, da thudng xuyén phéi hop vGi cac ca quan, don vi ¢
chlic nang d4u tranh x& ly cac vi pham vé quy dinh bao vé dc“)ng vat hoang da
noi chung va cac loai dong vat thuéc danh muc loai nguy cap, quy, hiém noi
rieng dé€ nam théng tin vé tinh hinh budn ban, van chuyén, sin bat cac loai
déng vat hoang da dién ra trén dia ban, déng thdi cung phan loai, x{ ly; thudng
xuyén tham gia vao cac Hoi dong xu ly tich thu, tiéu huy (do chét) hoac ban
phat mai theo quy dinh do co quan Kiém 1am I1a don vi chd tri viéc quan ly xd ly
céac vi pham khi bat gilt dugc. TU nam 2000 trd lai day chil y&u chi bat gilr duoc
cac loai dong vat hoang da thuéc nhém 1IB, chua phai la loai dong vat thudc
danh muc loai nguy cép, quy, hiém nhu: Ran chl yéu la loai rén binh thudng
nhu: Ran rdo, Ran bién, mét s6 loai ria, ba ba thudng. Con cac loai dong vat
thuéc danh muc lodi nguy cap, quy, hiém thi it dudc phat hién, bat, gir. Tu
tru6c dé&n nay chi tién hanh thuc hanh quyén céng t6, kiém sat diéu tra, kiém
sat xét xr dugc 01 vu 06 bi can (bubn lau Té t& nam 2002) nhu da néu trén,
con vu chéng ngudi thi hanh cong vu lién quan dén viéc buén ban van chuyén
Khi duéi dai (nam 2008), Vién kiém sat da tién hanh kiém sat viéc khai té diéu
tra ban dau sau do ra quyét dinh chuyén vu an dén Co quan diéu tra clia Quan
doi dé giai quyét theo tham quyén.

Dé dam bao thuc hién t6t hon cong tac bao vé déng vat hoang da thudc
loai danh muc loai nguy cép, quy, hiém theo quy dinh cla phéap luat, cac luc
luong chlic ndng can c6 su nhan thiic va phéi hdp chat ché, trién khai tang
cudng kiém tra, kiém soat cac dudng mon qua Bién gidi thudng xuyén, lién tuc.
Lam t6t cong tac van déng quan ching nhan dan dé ndm bat théng tin, tin bao
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vé cac hanh vi san bat, buén ban, van chuyén ddng vat nhat |a cac dia ban xa
trong diém giap Bién gidi Viét - Trung, cac dudng mon, dudng tat khu vuc cac
clia khdu C8c Nam, Tan Thanh... Péi v6i cac chd hang buén lau déng vat, luc
luong chiic nang can sl dung cac bién phap nghiép vu chuyén sau dé diéu tra
kham pha thu thap chiing ct gém cé céng khai va bi mat thi méi c6 dd can cli
dé truy cGu trach nhiém hinh su. V& cac quy dinh ctia phap luat x{ ly cac hanh
vi san bat, giét, van chuyén, budn ban... déng vat thuéc danh muc loai nguy
cép, quy, hiém theo quy dinh tai Piéu 190 BLHS da dudc hudng dan tai Théng
tu lién tich s6 19 ngay 08/3/2007 clia B Néng nghiép va Phat trién néng thén
- B6 Tu phap - Bd Cong an - Vién kiém sat nhan dan t8i cao - Tdéa an nhan
dan t8i cao; theo d6, da dua ra danh muc xac dinh s& luong ca thé dong vat
riing nguy cap, quy, hi€ém nhém IB. D& lam c&n ¢ xac dinh viéc truy cu trach
nhiém hinh su gém cé 62 loai nhu vay van chua day di ma can xac dinh bd
sung thém mét s6 loai ddng vat hoang da khac nam trong nhém 1IB dang bi
san bat, budn ban nhiéu, dang can kiét dan dé dua vao loai thuéc danh muc
loai nguy cap dé c6 can ¢ xU ly bang hinh su thi méi cé tac dung ran de nhu:
Cay huong, Nai riing, mét s6 loai chim qui khac.v.v. D& cé su nhan thic théng
nhat trong viéc x{ ly cac toi vé budn ban, van chuyén, san ban déng vat quy,
hiém, cac co quan lién quan nhu Céng an, Toa an, Vién kiém sat, Kiém lam,
Bién phong va mét sé luc lugng khac can cb quy ché phdi hgp théng nhat
trong viéc ndm va quan ly x ly, gidi quyét cac vu viéc vi pham dén cac quy
dinh vé bdo vé déng vat hoang da, quy, hi€m nham dadm bao su rang budc va
nhat quan trong viéc x ly. D& thuan Igi va c6 hiéu qua trong viéc bao vé dong
vat hoang da quy, hiém can tang cudng dau tu thém kinh phi, co sé vat chat,
phuong tién dé cac luc luong chiic nang xay dung ché nudi nhét, cham séc
cho phu hdp véi dac tinh, dac diém cia loai ddng vat khi bat gilr dudc, tao co
hoéi cho déng vat khi bat gilr cé ty 1& séng sét cao trudc khi dem tha vé ring
hodc chuyén dén cac trung tam ciu hd déng vat riing hoang da kip thdi.

Trén day la moét s6 van dé vé tinh hinh quan Iy va x{ ly cac vi pham vé
bdo vé doéng vat hoang da, qui hiém tai dia ban huyén Van Lang ma Vién kiém
sat nhan dan huyén téng hop dudc bao cao tai Hoi thdo, mong cac dai biéu
quan tdm gbép y dé cong tac cha Vién kiém sat nhan dan huyén dudc tét hon./

4.5 ENHANCE THE EFFECTIVENESS OF HANDLING DENUNCIATIONS
AND INFORMATION ABOUT CRIMES RELATING TO ENDANGERED,
SPECIOUS, RARE AND PRIORITY PROTECTED WILDLIFE

By Mr Trinh Ngoc Chinh

Deputy Head of Department 1- People‘s Procuracy of Lang Son province
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In recent years, Lang Son has significant socio economic development
but at the same time, the province faces many environmental challenges, one
of which is the violations of regulations on the conservation of rare and priority
protected wildlife by illegal cross border trading and transporting through many
ways and with many tricks. This negatively affects the biodiversity of Lang Son
in particular and Vietnam in general. In 2010, Forest Protection Department of
Lang Son detected, handled and seized 451 kilograms of wildlife, however
since then to 2011, the situation of wildlife trading and transporting hasn’t

declined.

The government pays much attention to environment protection, including
wildlife conservation. A system of legal documents is issued; some important
ones are: Decree No 32 issued on March 30, 2006 on the management of
endangered rare fauna and flora; Decree No 82 issued on August 10,2006 on
the management of import, export, re-export, sea import, breeding and
planting of endangered rare fauna and flora; Decree No 99 issued on
November 2, 2009 on administrative sanctions in the management and
protection of forest and forestry products; Decree No 19/2007/TTLT/BNN-BTP-
BCA-VKSNDTC-TANDTC issued on March 8, 2007 guiding on the appliance
of some regulations in the criminal code about crimes relating to the
management and protection of forest and forestry products; Decree 190 in the
criminal code on violations and crimes relating to rare and priority protected
wildlife; Decision No 74 issued on June 20,2008 by MARD with the list of
wildlife and plants as listed in appendixes of the Convention on International

Trade in Endangered Species of wild fauna and flora.

It is very important for prosecution offices, including the Procruracy to
understand and handle carefully the information and denunciations about

wildlife crimes.

The Procuracy is responsible for the management and handling of
information and denunciations about wildlife crimes. As regulated in Session 4,

Article 103 in the criminal code: “The Procuracy holds the accountability to
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control the Inspection office’ handling of denunciations, information about

wildlife crimes and prosecution proposals”.

The management of handling the information, denunciations and
prosecution proposals is very important because it helps detect, inspect and

handle the crimes in time not to miss any criminal or accuse wrong people.

In recent years, especially since the issue of Decree No 08 of the Ministry
of Finance, the Procuracy of Lang Son has had many methods to manage the
information about wildlife crimes and prosecution proposals from national
agents, to strengthen the control over denunciations and information about
wildlife crimes not to miss any case or mis-implement any regulations.
However, the records of cases do not fully reflect the real situation of wildlife
crimes in the province. This is proven by the fact that although this is a
mountainous border area with many trading border gates, administrative
sanctions were applied in most of the cases, only one or two cases per year

applied criminal sanctions.

To enhance the effectiveness of Procuracy of different levels to manage
the crimes, denunciations and prosecution proposals, we recommend some

specific methods:

Firstly, the Procuracy has to understand deeply the information about
crimes that could be collected from different sources: denunciations,
information from individuals, organizations, prosecution proposals from
national agents to the Procuracy, information about the crimes on public
media, especially in daily newspapers, and other sources...; information about
crimes from detecting and handling tasks of offices, especially Polices,
Inspectors, Border polices, Market control officers...; from press conferences,
regular meetings among offices of Police, Prosecutors, Court, Inspectors...,

from categorizing and handling tasks of Procuracy and Polices.

To manage the situation of crimes, Procuracy of different levels should
establish a system to collect and monitor crimes. At the same time, different

teams in the Procuracy should have strong cooperation and clear
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accountabilities for detecting cases and transferring them from a team to
another to collect and monitor information in accordance with the law. Only
when the information is deeply understood, the Procuracy can have active
influences on the Inspection office in the handling of denunciations,

information about crimes and prosecution proposals.

Secondly, the Procuracy has to cooperate closely with the Inspection
office to manage and handle denunciations, information about crime and
prosecution proposals. This is the cooperation among authority offices which
have different functions but for a common goal that is to prevent and fight
against crimes. It is a difficult mission so if these offices work separately and
do not accomplish their functions and duties, or if there is a lack of a coherent
cooperation, expected results will not be achieved. Besides, the cooperation
between these offices enables us to utilize human and physical source to fight

against crimes in general and wildlife crimes in particular.

Denunciations, information about crimes and prosecution proposals from
national offices can be transferred to either the Inspection office or the
Procuracy or both of them. Therefore, when managing the denunciations,
information about crimes and prosecution proposals, the Procuracy has to
cooperate closely with the Inspection office to have enough information about
crime cases by regularly discussing and cross checking the list of those
denunciations and proposals. The Procuracy also needs to be well aware of
completed and incomplete cases to solve any obstacles in time. In order to do
this, in local offices, there should be regulations on cooperation between
Forest protection department, border police, Inspection office and the
Procuracy in managing denunciations, information about crimes and

prosecution proposals of crimes in general and wildlife crimes in particular.

Thirdly, the Procuracy has to follow seriously all the prosecution
regulations on managing denunciations, information about crimes and
prosecution proposals from the Inspection office to make sure that the

solutions are in accordance with the law.
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As regulated in Session 4, Article 103, the criminal code, the Procuracy is
responsible for managing the Inspection office’s handling with denunciations,
information about crimes and prosecution proposals, to make sure that the
Inspection office would handle the case in accordance with regulations in the

criminal code.

About the term to handle denunciations, information about crimes and

prosecution proposals, session 2, Article 103, the Prosecution code says:

“Within 20 days since the receipt of denunciations, information about
crimes and prosecution proposals, the Inspection office has to verify the

source of information and decide whether to prosecute the case or not.

If the case is prosecuted, but denunciations, information about crimes and
prosecution proposal have many complicated details and need verifying at
different points, the term to handle the case could be extended at most by 2

months.”

As regulated in session 3, Article 103, the prosecution code, the results of
denunciations, information about crimes and prosecution proposal handled by
the Inspection office must be sent to the Procuracy at the same level so that
the Procuracy can ensure that the Inspection office handle the case in
accordance with the law. The result of handling denunciations, information
about crimes and prosecution proposal by the Inspection office will be to either

prosecute or not prosecute the criminal case basing on available evidences.

In case the result of handling denunciations, information about crimes and
prosecution proposal is released by the Inspection office but there is a need to
verify the accuracy of this result (that is to either prosecute or not prosecute by
the Inspection office), then the Procuracy can request the Inspection office to
provide more information or they will collect information and relevant
documents themselves to verify evidences and clarify the case. After checking,
if the Procuracy finds out enough evidences to prosecute the case that is
decided not to be prosecuted by the Inspection office, the Procuracy will

cancel the decision of the Inspection office and inform that to the Inspection
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office to request them to inspect more; and vice versa. Conditions to prosecute

a case are in Article 107, the prosecution code.

In conclusion, when checking the Inspection office’s handling
denunciations, information about crimes and prosecution proposal, the
Procuracy can actively check and verify details to make right decision on
whether to prosecute the case not to miss any criminals or accuse wrong

people.

If the Procuracy of Lang Son can do that, it will contribute to the fight
against crimes, including crimes relating to endangered, rare, specious and

priority protected species in Lang Son./.

4.5 NANG CAO HléU QUa CONG TaC KIEM SAT VIeC Glal QUYET T6 Glac, TIN
B4O vé Tol PHaM lién quan dén quy dinh vé bao vé déng vat thuéc danh muc loai
nguy cap, quy, hiém dudc uu tién bao vé

Tham ludn cua 6ng Trinh Ngoc Chinh
Pho truong phong 1-VKSND tinh Lang Son

Trong nhilng ndm qua, tinh Lang Son c6 nhiing phat trién vuot bac vé
kinh t& - x& hoi, nhung déng thdi cling cd nhiing thach thic vé mdi trudng,
trong d6 c6 thé ké dén cac hanh vi vi pham quy dinh vé bao vé déng vat thudc
danh muc loai nguy cép, quy, hiém dudc uu tién bao vé; véi tinh trang van
chuyén, budn ban bat hop phap qua bién gi6i dudc thuc hién bang nhiéu hinh
thic, thi doan khac nhau lam anh hudng dén nguén tai nguyén da dang sinh
hoc cla tinh Lang Son va cla dat nuéc. Trong nam 2010, chi riéng Kiém Lam
Lang Son da phat hién, x ly, tich thu 451 kg déng vat ring va tinh hinh buén
ban van chuyén déng vat ring trai phép chua c6 dau hiéu gidm trong nam
2011.

Nha nudc ta rat quan tam dén bao vé moéi trudng séng, trong dé c6 van
dé bao vé doéng vat hoang da vGi mét hé théng van ban phap quy diéu chinh
ma c6 thé ké dén cac van ban quan trong sau: Nghi dinh s6 32 ngay
30/3/2006 cua chinh ph( vé quan ly thuc vat, ddng vat riing nguy cap, quy,
hiém; Nghi dinh s& 82 ngay 10/8/2006 cla chinh pht vé quén ly hoat déng
xuat khau, nhap khau, tai xuat khau, nhap ndi tir bién, qua canh, nudi sinh san,
nudi sinh trudng va trong cdy nhan tao cac loai dong vat, thuc vat hoang da
nguy cap, quy, hiém; Nghi dinh s6 99 ngay 2/11/2009 cta chinh phi vé xu
phat vi pham hanh chinh trong linh vuc quan ly riing, bao vé rimng va quan ly
lam san; Thong tu lién tich s6 19/2007/TTLT/BNN-BTP-BCA-VKSNDTC-
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TANDTC ngay 8/3/2007 huéng dan ap dung moét sé diéu clia bd luat hinh su
vé cac tdi pham trong linh vuc quan ly riing, bao vé riing va quan ly 1dm san;
Piéu 190 B6 luat Hinh su quy dinh téi pham vi pham cac quy dinh vé bao vé
déng vat thuéc danh muc loai nguy cép, quy, hiém dudc uu tién bao vé; Quyét
dinh s& 74 ngay 20/6/2008 cla Bo6 Néng nghiép va Phat trién néng thén, ban
hanh kém theo danh muc cac loai dong vat, thuc vat hoang da quy dinh trong
cac phu luc clia cong uGc vé budn ban quéc té€ cac loai dong, thuc vat hoang
da nguy cap.

Viéc ndm, x{ ly t6 giac, tin bao vé t6i pham néi chung va tdi pham lién
quan dén hanh vi vi pham céac quy dinh vé bdo vé déng vat thudéc danh muc
loai nguy cép, quy, hi€m dudc uu tién bao vé ndi rieng cb y nghia quan trong
trong viéc x&r ly vé hinh su cla cac cd quan tién hanh té tung trong dé c6 Vién
kiém sat.

Hoat déng kiém sat viéc gidi quyét t6 giac, tin bao vé t6i pham va kién
nghi khdi t6 1a mot trong nhiing hoat déng thuc hién chic nang thuc hanh
quyén cong t6 va kiém sat cac hoat dong tu phap cla Vién kiém sat trong linh
vuc hinh su. Tai khoan 4 Diéu 103 Bo luat T6 tung Hinh su quy dinh: “Vién
kiém sat c6 trach nhiém kiém sat viéc gidi quyét cia Co quan diéu tra déi véi
t6 giac, tin bao vé toi pham va kién nghi khdi t6”.

C6 thé& nobi, hoat ddng kiém sat viéc giai quyét t6 giac, tin bao vé t6i pham
va kién nghi khdi t6 cla Vién kiém sat c6 y nghia quan trong trong viéc gép
phan phat hién, khdi t6, diéu tra va x{ ly kip thdi tdi pham nham lam gidm viéc
dé lot t6i pham va ngudi pham t6i, déng thdi khéng dé Iam oan ngudi vo toi.

Trong nhimng nam qua, nhat la tir khi c6 Nghi quyét s6 08 ctdia B6 Chinh
tri, Vién kiém sat hai cdp & tinh Lang Son da c6 nhiéu bién phap vé quan ly
théng tin t6i pham va kién nghi khdi t6 clia cac co quan Nha nudc chuyén dén,
tang cudng kiém sat viéc gidi quyét cac té giac, tin bao vé td6i pham nén da
khac phuc viéc bd lot t6i pham va viéc bat, tam gilr, khdi t& dé diéu tra khong
dang qui dinh cla phap luat. Tuy nhién, cling phai khang dinh: Viéc ndm va
phéi hop phan loai x{ ly clia cac cap Kiém sat trén dia ban tinh Lang Son déi
véi cac hanh vi vi pham cac quy dinh vé bao vé dong vat hoang da, quy, hiém
qua s6 liéu x{r ly vé hinh su vé mat nao dé chua phan anh thuc té tinh hinh vi
pham va t6i pham c6 lién quan dén déng vat hoang da. Piéu nay dudc phan
anh qua viéc mac du 14 tihh mién nai bién gi6i c6 nhiéu clra khdu véi hoat
doéng thuong mai s6i dong, viéc phat hién va x& ly hanh chinh cac hanh vi vi
pham quy dinh bao vé déng vat hoang da, quy, hiém kha nhiéu nhung viéc xu
ly vé hinh su trong vai nam méi c6 mét dén hai vu trén toan tinh.

P& nang cao hiéu qua cong tac quan ly vé tdi pham va kiém sat viéc giai
quyét t& giac, tin bao vé to6i pham va kién nghi khdi t6 ctia Vién kiém sat cac
cap, theo chang toi, can c6 nhiing bién phap cu thé sau day:

Mot 1a, Vién kiém sat phai ndm chic cac théng tin vé t6i pham cé thé
dugc phat hién tir nhiéu nguén: Cac t6 giac, tin bao vé td6i pham do cé nhan, co
quan, t6 chiic va kién nghi khdi t& do cd quan Nha nuéc chuyén dén Vién kiém
séat; cac thong tin vé t6i pham dudc dang tai trén cac phuong tién théng tin dai
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ching, nhat 1& qua bao chi hang ngay; cac théng tin vé téi pham dudc phat
hién qua viéc thuc hién cac khau cong tac cla hoat dong kiém sat nhu: ti€p
dan, giai quyé&t don khiéu nai, t6 cao, kiém sat viéc tam gil, tam giam, quan ly
va gido duc ngudi chap hanh an phat tu, kiém sat viéc gidi quyét cac vu viéc
dan su, kinh doanh, thuong mai, lao déng, hanh chinh, kiém sat thi hanh an...;
cac thong tin vé toéi pham dugc phat hién qua theo ddi, ndm tinh hinh phat
hién, x ly vi pham cla cac cd quan hiiu quan, nhat 1a clia cac co quan nhu:
Coéng an, Thanh tra, Hai quan, Quan ly thi trudng...; cac thong tin vé tdi pham
qua cac cudc hop, cac cubc giao ban gilra cac co quan hifru quan nhu giao ban
thudng ky gilra cac cd quan thudc khéi ndi chinh (Cong an, Kiém sat, Toa an,
Thanh tra, Tu phap...); qua cdng tac phan loai, x{ ly gitra Vién kiém sat va co
quan Coéng an trong viéc bat, tam gilt, x{r ly cac ddi tuong cd hanh vi vi pham
phap luat...

DPé quan ly dudc tinh hinh tdi pham, Vién kiém sat cac cap can b6 tri mot
bd phan chuyén theo dbi, téng hop cac nguén théng tin vé téi pham. Déng thdi
c6 co ché phéi hdp hoat ddng gilta cac khau céng tac ctia Vién kiém sat, trong
dé xac dinh trach nhiém clia cac bd phan, cac khau cong tac trong viéc phat
hién, chuyén giao vu viéc c6 dau hiéu clia t6i pham cho bé phan theo dai, téng
hop théng tin vé t6i pham dé xem xét x{t ly theo quy dinh cla phéap luat. Chi
trén co sd ndm chac ngudn théng tin vé tdi pham, Vién kiém sat méi c6 thé céd
cac bién phap chd déng tac dong ddi véi Co quan diéu tra trong viéc giai quyét
t6 giac, tin bao vé td6i pham va kién nghi khdi t6.

Hai la, Vién kiém sat phai phéi hap chat ché véi Co quan diéu tra trong
viéc quan ly va giai quyét t6 giac, tin bao vé t6i pham va kién nghi khdi t6. Pay
la su cbng tac gitra cac cd quan cb chiic nang, nhiém vu khac nhau, nhung cé
chung muc dich trong dau tranh phong, chéng t6i pham; d6 la nhimng hoat
dong rat khé khan, phiic tap, nén néu cac co quan nay thuc hién dang chiic
nang, nhiém vu cla minh nhung hoat dong moét cach riéng 1é, khong cb su
phéi hgp dua trén nhiing nguyén tic rd rang va nhat quéan thi khéng dat dudc
két qua nhu mong mudn. Ngoai ra, su phdi hop gilra cac co quan nay sé cho
phép chung ta s dung c6 hiéu qua sdc ngudi, stc cla va ti€n hanh cudc dau
tranh phong, chéng tdéi pham néi chung va téi pham lién quan dén dong vat
hoang da ndi riéng.

Tin bao, t6 giac vé téi pham va kién nghi khdi t6 cla co quan Nha nudc
c6 thé déng thoi vira dudc chuyén d&n Co quan diéu tra vira dudc chuyén dén
Vién kiém sat hodc chi dudc chuyén dé&n mét trong hai co quan dé. Do vay,
trong qua trinh kiém sat viéc gidi quyét t6 giac, tin bao vé téi pham va kién
nghi khdi t6 clia Co quan diéu tra, Vién kiém sat phai phdi hop chat ché véi Co
quan diéu tra d& nam chic théng tin vé t6i pham gui dén Co quan diéu tra,
thudng xuyén trao d6i, d6i chi€u danh sach cac té giac, tin bao vé tdi pham va
ki€n nghi khdi t6 do co quan Nha nu6c chuyén dén Vién kiém sat véi danh
sach cac t6 giac, tin bao vé tdi pham va kién nghi khdi t6 do ca quan Nha nudc
chuyén dén Co quan diéu tra, ndm chac sé vu viéc thu ly, s6 vu viéc da giai
quyét, s6 vu viéc dang giai quyét, kip thai ban bac thao g& nhiing khé khan,
vudng mac ndy sinh trong viéc gidi quyét té giac, tin bao vé téi pham va kién

60



nghi khdi t6. D€ thuc hién dugdc viéc nay, & cac dia phuong, can xay dung Quy
ché& phéi hdp hoat déng gilia cd quan Kiém lam, Hai Quan, Co quan diéu tra
va Vién kiém sat trong viéc quan ly cac té giac, tin bao vé tdi pham va kién
nghi khdi t6 va x& ly théng tin vé tdéi pham ndéi chung va téi pham vi pham cac
quy dinh vé bdo vé déng vat thudc danh muc loai nguy cép, quy, hiém dudc uu
tién bao vé noi riéng.

Ba Ia, Vién kiém sat phai thuc hién nghiém tuc cac bién phap do phap
luat t& tung hinh su quy dinh vé kiém sat viéc giai quyét té giac, tin bao vé toi
pham va kién nghi khdi t6 clia Cd quan diéu tra, bao dam viéc giai quyét dé
tuan thl dang cac quy dinh cla phap luat.

Theo quy dinh tai khoan 4 Diéu 103 B luat T6 tung Hinh su, Vién kiém
sat co trach nhiém kiém sat viéc giai quyét cla Co quan diéu tra déi véi to
giac, tin bao vé t6i pham va kién nghi khai t&. Truéc hét, Vién kiém sat c6 trach
nhiém kiém sat viéc giai quyét t& giac, tin bao vé t6i pham va kién nghi khai 6,
bdo dadm thdi han giai quyét clia Co quan diéu tra tuan thd dang quy dinh cla
Bo luat T6 tung Hinh su.

Vé thdi han giai quyét t6 giac, tin bao vé tdéi pham va kién nghi khdi t6,
khoan 2 Diéu 103 B6 luat T6 tung Hinh su quy dinh:

“Trong thdi han hai muoi ngay, ké tir ngay nhan dudc t6 giac, tin bao vé
t6i pham va ki€n nghi khdi t6, Co quan diéu tra trong pham vi trach nhiém cua
minh phai kiém tra, xac minh nguén tin va quyét dinh viéc khdi t6 hoic quyét
dinh khéng khdi t6 vu an hinh su.

Trong trudng hdp viéc bi t6 giac, tin bao vé téi pham va kién nghi khéi t6
c6 nhiéu tinh tiét phic tap hodc phai kiém tra, xac minh tai nhiéu dia diém thi
thdi han dé giai quyét t6 giac va tin bao c6 thé dai hon, nhung khéng quéa hai
thang”.

Theo quy dinh tai khoan 3 Diéu 103 B6 luat T6 tung Hinh su, két qué cla
viéc giai quyét td giac, tin bao vé to6i pham va kién nghi khéi t6 clia co quan
Nha nuéc do Cd quan diéu tra thuc hién phai dudc gui cho Vién kiém sat cing
cap dé Vién kiém sat thuc hién chiic nang kiém sat viéc tuan theo phap luat
cla Co quan diéu tra trong viéc giai quyét té giac, tin bao vé td6i pham va kién
nghi khdi t6. K&t qua cla viéc gidi quyét té giac, tin bao vé to6i pham va kién
nghi khdi t6 do Ca quan diéu tra thuc hién dugdc thé hién & quyét dinh khdi t&
hodc quyét dinh khdong khdi t6 vu an hinh su. Trén co sG xem xét td giac, tin
bao vé téi pham va kién nghi khéi t6 cla co quan Nha nudc, néu xac dinh
dudc c6 can ci dé khdi t6 vu an hinh su thi Co quan diéu tra sé ra quyét dinh
khdi t6 vu an hinh su: néu xac dinh dudc khéng cé can clr dé khdi t6 vu an
hinh su (thuéc mét trong céac trudng hap quy dinh tai Diéu 107 Bo luat T4 tung
Hinh su) thi Co quan diéu tra sé ra quyét dinh khéng khdi t6 vu an hinh su.

Trong trudng hop nhan dudc két qua giai quyét t6 giac, tin bao vé toi
pham va kién nghi khdi t6 do Co quan diéu tra thuc hién ma xét thay can kiém
tra, xa4c minh tinh c6 can c cla két qua dé (quyét dinh khdi t& vu an hoac
quyét dinh khong khdi t& vu an hinh su cia Co quan diéu tra) thi Vién kiém sat
c6 thé yéu cdu Co quan diéu tra cung cap thém hodc tu minh thu thap, xac
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minh nhiing chiing ct, tai liéu cé lién quan dé lam rd ban chat su viéc. Néu
qua kiém tra, xac minh thdy c6 can ci dé khdi t6 vu an hinh su ma Co quan
diéu tra lai quyét dinh khéng khdi t6 vu an thi Vién kiém sat phai ra quyét dinh
huy bd quyét dinh khdng khdi t6 vu an clia Co quan diéu tra, ra quyét dinh khéi
t6 vu an va gli quyét dinh d6 dén Co quan diéu tra dé yéu cau tién hanh diéu
tra. N&u qua kiém tra, xac minh khéng thay c6 can c dé khdi t6 vu an (nhing
can ¢l quy dinh tai Diéu 107 B6 luat T tung Hinh su) ma Ca quan diéu tra lai
quyét dinh khdi t6 vu an hinh su thi Vién kiém sat phai ra quyét dinh huy bd
quyét dinh khdi t6 vu an clia Ca quan diéu tra (Diéu 109 BO luat T6 tung Hinh
su).

Nhu vay, trong qua trinh kiém sat viéc gidi quyét t6 giac, tin bao vé toi
pham va kién nghi khéi t6 cla Co quan diéu tra, néu xét thdy can thiét, Vién
kiém sat phai ch déng tién hanh kiém tra, xac minh céac tinh tiét c6 lién quan
dén ndi dung té giac, tin bao vé tdi pham va kién nghi khdi t& dé ra cac quyét
dinh can thiét nham bao dam viéc khéi t6 hay khéng khdi t6 vu an dugc chinh
xac, khong bd lot toi pham va ngusi pham tdi, khdng lam oan ngudi vo toi.

Lam t6t cac hoat dong trén Vién kiém sat hai cap trén dia ban Lang Son
sé& gop phan dau tranh phong chdng c6 hiéu qua cac loai tdi pham, trong d6 ¢
t6i pham vi pham cac quy dinh vé béo vé déng vat thuéc danh muc loai nguy
cép, quy, hiém dudc uu tién bao vé trén dia ban tinh Lang Son./.

4.6 SOME PROBLEMS ON HANDLING WITH VIOLATIONS OF LAW ON
PROTECTING ENDANGERED AND RARE WILDLIFE IN LANG SON CITY

Speech of Mr. Nong Van Quang

Lang Son People’s Procuracy

1. Situation and result

In recent years, the situation of violating rules on wildlife protection has been

complicated . Lang Son is not only the consumption place but also the transitional

market of wildlife to other markets and cities (pangolines, hill mynas, snakes, turtle,

phython...to China).

According to Lang Son FPD’s statistic, the cases of wildlife trade which have been

found have increased. In 2006, they confiscated 3 monitor lizards (6 kg). In 2007,

they confiscated 59 wild animals including hill mynas, squirrels, bamboo rats; 60 kg

turtle, snake, soft-shell turtle. In 2008, conficated 113 individuals including 60 kg wild

bird, turtle, snake and soft-shell turtle. In 2009 confiscated 118 parrots and 51 hill

mynas. In 2010 found and confiscated 96.5 kg wildlife including 43 kg python, 36 kg
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turtle and 5kg monitor lizard, 5 kg soft-shell turtle and 7.5 kg king cobra. These
animals which were confiscated were from many different provinces. With the
restaurants which listed wildlife in menu, the authority has inspected, communicated
and convinced them to sign the pledge of not consuming wildlife. However, to not
being discovered, some people usually hide wildlife in another place, just bring to the
restaturant when needed. About wildlife farm management, FPD has attached
electronic chips to 16 bears in 6 registered bear farms. We have inspected and
managed 49 porcupine farms with 690 porcupines and a long-tailed macaque farm
with 1600 individuals. The authority has released administrative sanctions, released
back exhibitions to the wild, sold for liquidation. Since 2006, there has been no
wildlife trade case which has been prosecuted following Criminal Law.

2. Problems and difficulties

Many cases of wildlife trade were found but many confiscated animals belonged to
[IB group. So following circular 19/2007/TTLT/BNN&PTNT-BTP-BCA-VKSNDTC-
TANDTC on Mar 8 2007 of Ministry of Agriculture and Rural Development, Ministry of
Justice, Ministry of Public Security, the Supreme People’s Procuracy of Vietham and
the Supreme People’s Court as well as official letter 05/KHXX on Feb 19 2008 of the
Supreme People’s Court, they couldn’t be criminally prosecuted.

Official letter No 970/BNN-KL on Apr 14 2008 of MARD allow wildlife farms which
raise animals belonging IB group in Decree 32/2006/ND-CP on Mar 30 2006 of
Government. The target of widlife farm are wildlife conservation, gen preservation
and create basis for the following generations in which many individuals will be
released back to nature. But if there is no strict inspection, the authority will have
difficulties in distinguish legal and illegal wildlife. Many farm owners have no care
about gen preservation.

Many confiscated animals were released back to nature without any care about the
conditions which may affect animal’s survival and development such as climate,
environment and soil...

The local authorities have not built joint document in receiving, classifing and
handling with intelligent information.

3. Some experiences, suggestions and solutions

Before joint circular No 19 on Mar 8 2007 was released, wildlife hunting, killing,
transporting and trading were prosecuted following art. 190 Criminal Law. Learning

experiences from investigation and judgement, leaders of Lang Son People’s Court
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asked investigators cooperate with investigation authority and FPD to classify wildlife
(farmed or wild-caught), ways of preservation and handling with exhibitions in order
to avoid making wild animals tired and die or releasing them back to the wild before
judgement.

Modifing joint circular No 19 on Mar 8 2007 and providing guidance document. The
violation of hunting, killing, transporting, raising, keeping and trading rare and
precious wildlife in group 11B should be handled following Art.190 Criminal Law
Confiscated wildlife shouldn’t be sold for liquidation because maybe the wildlife will
be back to the market. These confiscated animals should be sent to rescue center or
zoo. This will be better for wild animals and help us prevent disease from animals.
The law on wildlife farm should be tighter. The wildlife farm shoud have all the
material and technical conditions, safety conditions for people and animals. Besides
handling strictly with the violations in wildlife farms, government should encourage
wildlife farm and provide support in technical problems.

Building more rescue centers in some regions (Northern West, Northern East) to
receive confiscated wildlife. Protecting natural forest to create a ecological
environment for wildlife.

Encouraging communication to raise people’s awareness on wildlife protection.

4.6 X ly hinh su vé tdi vi pham céac quy dinh vé bao vé déng vat hoang da quy, hiém
trén dia ban thanh phé Lang Son

Tham ludn cua éng Nong Van Quang
Vién kiém s&t nhan dan thanh phé Lang Son

1. Thuc trang va két qua

Thdi gian gan day, tinh hinh vi pham cac quy dinh vé bao vé déng vat
thudéc danh muc loai nguy cép, quy, hi€m dudc uu tién bao vé trén dia ban
thanh phé Lang Son dién ra phic tap. Lang Son khéng chi 1a noi tiéu thu ma
con la thi trudng trung chuyen dong vat hoang da di cac thi trudng va nadi tiéu
thu khac (té té, chim yéng, ran, rua, tran... sang Trung Quéc).

Theo s6 liéu t6ng hop ctia Hat Kiém |am thanh phé Lang Son sé vu viéc
budn ban, van chuyén déng vat hoang da bi phat hién tang dan, cu thé: Nam
2006 tich thu 3 con (6kg) ky da; Nam 2007 tich thu 59 ca thé gébm chim yéng,
soc, dii; 60 kg rua, ran, ba ba; Nam 2008 tich thu 113 ca thé véi 66 kg gébm
chim, rua, ran, ba ba; Nam 2009 phat hién thu gitr 118 con vet va 51 con yéng;
Nam 2010 phat hién bt gilr 96,5kg déng vat hoang da gém 43kg tran, 36 kg rua,
5kg ky da, 5 kg ba ba va 7,5kg rédn hd mang. Nguén géc s6 déng vat hoang da bi
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phat hién thu gilr déu dudc van chuyén tif cac noi khac dén. Déi véi cac nha hang
c6 st dung ddng vat hoang da lam thic an dic san, co quan chlc nang da to
chiic kiém tra, tuyén truyén va van déng ky cam két khéng s dung. Tuy nhién,
dé tranh bi phat hién, mét s6 déi tudng thudng cat gidu déng vat hoang da dung
ché bién l1am thc an & naoi khac khi cdn méi mang dén nai ché bién. Vé cong tac
quan ly nuéi nhét déng vat hoang da, Hat kiém |am thanh phé da tién hanh gan
chip dién ti theo déi nudi nhét gau déi véi 06 ho dang ky nudi véi 16 ca thé gau.
Theo déi va lap hd s quan ly 49 ho dang ky nudi nhim véi 690 con va 01 co sé
nudi khi duéi dai v6i khoang 1600 ca thé. S6 vu budn ban, van chuyén déng vat
hoang da bi phat hién, thu gilr, Cd quan chlc nang da ra quyét dinh x{r phat
hanh chinh déi v6i déi tuong vi pham, x& ly tang vat bang hinh thic tich thu phat
mai sung quy Nha nudc hoic tha vao riing. Tl nam 2006 dén nay, khong c6 vu
viéc buén ban, van chuyén déng vat hoang da bi phat hién, bat gilr d&n miic phai
truy clu trach hinh su.

2. Nhirng ton tai, khé khan, vuéng mac

S6 vu viéc buén ban, van chuyén déng vat hoang da bi phat hién nhiéu
nhung do cac ¢4 thé bi thu gilr ndm trong nhém [IB nén theo Théng tu lién tich
s6 19/2007/TTLT/BNN&PTNT-BTP-BCA-VKSNDTC-TANDTC ngay 08/3/2007
clia B Nong nghiép va Phat trién Néng thén, B Tu phap, Bd Céng an, Vién
kiém sat nhan dan t6i cao va Tda an nhan dan t6i cao va Céng van sé
05/KHXX ngay 19/02/2008 clia Tda &n nhan dan t6i cao huéng dan dudng 16
xU ly d6i v6i hanh vi san bat, giét, van chuyén, buén ban trai phép cac loai
déng véat rimg nguy cép, quy, hiém thi hanh vi nay khéng bi truy cGu trach
nhiém hinh su ma chi ding lai & viéc x phat hanh chinh.

Cong van s6 970/BNN-KL ngay 14/4/2008 clia B6 Nong nghiép va Phat
trién ndng thon cho phép cac cd sd gay nudi déng vat hoang da nguy cap
hoac thuéc nhém IB clia Nghi dinh s6 32/2006/ND-CP ngay 30/3/2006 cua
Chinh ph, véi muc dich bao ton cac déng vat hoang da, duy tri ngudn gen va
tao nén tang cho cac thé hé tiép theo duoc sinh ra, trong dé ¢6 nhiing ca thé
s& dudc tha vé tu nhién. N&u khéng ting cudng cong tac kiém tra, giam sat
chat ché co quan chiic nang khé phan biét cac ca thé doéng vat hoang da hap
phap vdi cac ca thé bat hap phap. Cac chd trang trai vi muc dich Igi nhuan ma
bd qua cong tac bao ton gen.

Viéc xtr ly déng vat hoang da bang hinh thiic thd vé méi trudng tu nhién
thudng dudc thuc hién chiéu I&, hinh thirc, cho xong viéc ma khong quan tam
dén nhiing yéu t& anh hudng dén su sinh tén va phat trién cla ca thé dong vat
dudc tha nhu diéu kién khi hau, méi trudng, thé nhudng...

Céac co quan chiic nang & dia phudng chua xay dung dudc van ban phdi
hop trong viéc ti€p nhan, phan loai, x ly tin bao td giac t6i pham. Do vay, cong
tac kiém sat viéc ti€p nhan, x{ ly t6 giac, tin bao vé t6i pham néi chung va té
giac, tin bao vé t6i pham vé bdo vé dong vat thuéc danh muc loai nguy cép,
quy, hiém noéi riéng cla Vién kiém sat con phu thudc vao théng tin cac co quan
chlic nang cung cap.

3. Mét sd kinh nghiém, dé xuat, giai phap
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Thai diém truéc khi Théng tu lién tich s6 19 ngay 08/3/2007 dudc ban hanh
va c6 hiéu luc, cac hanh vi san bét, giét, van chuyén, buén ban déng vat hoang
da thuéc nhém 1IB néu dd yéu t6 déu bi truy clu trach nhiém hinh su theo Diéu
190 B6 luat Hinh su. TU thuc t& kiém sat diéu tra va xét x cac vu an thudc toi
danh trén, Lanh dao Vién kiém sat nhan dan thanh phé Lang Son da kip thdi
phan cong Kiém sat vién thu Iy vu an phéi hop véi Co quan diéu tra va Hat kiém
lam lam rd va phan loai déng vat hoang da, cach nuéi dudng, bao quan va x{ ly
tang vat dang quy dinh cla phap luat nham han ché thap nhat ca thé dong vat
thu gilr bi yéu, chét bang hinh thic tich thu, phat mai hodc tha déng vat vé moi
trudng tu nhién truéc khi vu an dudc dua ra xét xu.

Slra d6i Théng tu lién tich s6 19 ngay 08/3/2007 va van ban huéng dan
theo huéng cac hanh vi san bat, giét, van chuyén, nudi, nhét, buén ban trai
phép cac ca thé dong vat riing nguy cap, quy, hi€ém nhém IIB ciing bi x{ ly
theo Diéu 190 B6 luat Hinh su nhu ca thé dong vat riing thudc thuéc nhém IB.

DGi véi s6 dong vat hoadng da thu gilr sau khi phan loai khéng nén phat
mai cho ngudi dan vi day la co sé phap ly cho s6 déng vat hoang da quay lai
tiéu thu trén thi trudng ma nén chuyén giao cho cac Trung tdm cGu hd hoic
vuan tha. Pay Ia bién phap gép phan dam bao an toan cho déng vat hoang da
vlia tranh xay ra nhimng rdi ro xuét phat tir dich bénh.

Hé théng quy pham phap luat can quy dinh chat ché vé viéc nudi nhét,
tranh nhing k& hd dé ddi tuong nudi nhét Ioi dung truc Igi dudi hinh thic bao
tén. Phai tuan tht day du cac diéu kién cap phép cho cac co s3 nudi: Diéu
kién vat chat, ky thuat ddm bao cho viéc nudi dudng, quy chuan vé diéu kién
chuéng trai, bién phap an toan cho ngudi va véat nudi. Di doi véi viéc xi ly
nghiém cac trang trai buén ban dong vat hoang da tra hinh, Nha nudc can xay
dung co ché& khuyén khich céac trang trai nudi nhét déng vat hoang da, hé tro
tap huan ky thuat nudi nhot. ..

Xay dung thém cac trung tdm clu hd theo khu vuc (Tay Bac, Dong
Bac...) dé ti&p nhan déng vat hoang da sau khi thu gilt. Khoanh nuéi bdo vé
vén riing tu nhién dé tao méi trudng sinh thai cho déng vat hoang da sinh
trudng va phat trién.

Tang cudng cdng tac tuyén truyén, gido duc y thdc chdp hanh phap luat
clia cOng dan trong viéc bao vé dong vat hoang da, xay dung cd ché khuyén
khich, dong vién, khen thudng kip thdi véi ngusi cung cép td giac, tin bao vé
hanh vi vi pham quy dinh vé bao vé dong vat hoang da./.

4.7 SOME ISSUES ON HANDLING WITH VIOLATIONS OF WILDLIFE
PROTECTION

Speech of Mr. Nguyen Van Quang

Vice Head of Hai Phong People’s Procuracy

Some introduction about Hai Phong:
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- Hai Phong is a coastal city located at the mouth of the Cam River, in
Vietham's northeastern coastal area, 120 km east of Hanoi. It has a total
natural area of 152,318.49ha (2001). It borders Quang Ninh province to the
north, Hai Duong province to the west, Thai Binh province to the south, and
the Gulf of Tonkin to the east. Bach Long Vi island, located in the Gulf, is also
administered as part of the city.

- The city is located in a convenient position for transportation to domestic
provinces, and international networks via road network, railway, sea routes,
inland waterway and air.

- With the convenient position for transportation, in the recent years, Hai Phong

is a transitional place for many wildlife trade cases.

1. Situation of capturing and handling with violated cases.

In 2006 and 2007, the authority found and handled with 3 cases of transporting

illegally 136 pangolins, 80 rhesus macaque and long-tailed macaque.

a. Nguyen Duc Tien and Le Ngoc Dung transported 100 pangolins (551kg). On
21° June 2006, Nguyen Duc Tien (lived in Kim Binh, Son Kim 2, Huong Son, Ha
Tinh) drove a car with 48 pangolins (250kg) from Ha Tinh. Le Van Dung (lived in
Nghia Hoa, Nghia Dan, Nghe An) drove a motorbike with 52 pangolins (301kg)
from Nghe An to Hai Phong and was captured in Hai Phong. Nguyen Duc Tien
and Le Ngoc Dung were prosecuted by Vinh Bao People’s Court following Art 190
Criminal Law 1999. Vinh Bao People’s Court sentenced them to 12 months in
prison and fined 2 million VND for violating law on protecting rare and endangered

species.

According to investigation, Tien and Dung were employed by an anonymous to
transport pagolins to Hai Phong. They were stopped by traffic police because of
violating traffic rules (using false plate number). 100 confiscated pangolins
couldn’t be rescued so we had to sale for liquidation and got 185 million VND for

national budget.
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b. Dinh Van Vieng transported 24 pangolins (82kg): On 24™ Dec, Quan Tru traffic
police stopped a car with plate number 34B-1133 driven by Dong Xuan Khi and
found 24 pangolins (82kg). The pangolins were transported by Dinh Van Vieng
(lived in Trung Do ward, Vinh city, Nghe An province). He was employed by an
anonymous. Vieng was prosecuted by Vinh Bao People’s Court for violating rules
on wildlife protection following Art.190 Criminal Law. Vieng was sentenced to 9
months in prison and fined 2 million VND. 24 pangolins were sold for liquidation

and got 24.6 million VND for national budget.

c. Nguyen Cong Ha transported 12 pangolins (36.5kg). Nguyen Cong Ha (was
born in 1979, lived in Vinh Tan, Vinh city, Nghe An province) was a driver and
employed by Tran Ngoc Tuan. Ha and another man (no name and address)
carried pangolins and were stopped by traffic police. The man who carried
pangolins escaped, Ha was captured. Nguyen Cong Ha was prosecuted following
Art.190 Criminal Law. He was sentenced to 6 months in prison and fined 2 million
VND. 12 pangolins were sold for liquidation and got 18.25 million VND for national
budget.

d. Tran Nghia Hoa, Phan Anh Tuan, Le Van Giao transported 80 monkeys. On 3"
Sep 2007, Hoa, Tuan and Giao transported 80 rhesus macaques and long-tailed
macaques from Quynh Luu, Nghe An to Hai Phong. They were stopped by traffic
police in Vinh Bao district. Hoa, Tuan and Giao were prosecuted by Vinh Bao
People’s Court following point 1, Art.190 Criminal Law. Hoa Tuan and Giao were
sentenced to 12, 9 and 6 months in prison and fined 2 million VND for violating
rules on endangered species protection. In 80 macaques, 4 of them died, 26 of
them were sold for liquidation for 7.8 million VND and 50 of them were released
back to nature.

The joint circular No 19/2007 on 8 Mar 2007 of MARD, Ministry of Justice,
Ministry of Public Security, the Supreme People’s Procuracy of Vietnam, the

Supreme People’s Court, Hai Phong had not found any violated cases.

In the early 2011, Vinh Bao police found a case of transporting illegally 11

pangolins:

68



On 14 Apr 2010, Vinh Bao police discovered Nguyen Van Uong (was born 1953,
lived in Ke Son, Hung Nhan commune, Vinh Bao district) kept illegally 11
pangolins (24.5kg). The pangolins were sold for liquidation and got 17.9 million for

national budget. Uong was fined 2 million.

In the recent years, Hai Phong port has discovered many cases of ivory

trading by sea to Vietnam:

a. In Dec 2004, Nguyen Van Thinh (Duc Minh company) imported 245 ivories (1
ton) from Tanzania. The ivories could go through Hai Phong port with the help of
2 customs officials. But the ivories were discovered in Hanoi. Hanoi People’s
Court sentenced Nguyen Van Thinh to 3 years in prison and fined 20 million VND.

2 customs officials in Hai Phong port were sentenced to 30 months in prison.

b. On 12/2006, Quang Ninh police found 13 pairs of ivory (117.5kg) which were
on the way to China. The owner of ivories was Hoan The Vinh (lived in An Lao,
Hai Phong)

c. On Dec 16 2008, Quang Ninh police found 14 pairs of ivory in a bus from Ha
Long to Mong Cai.

d. On Mar 6 2009, Hai Phong Customs found 7 tons of ivory from Africa. The

ivories came from Daresalam, Tanzania to Malaysia and then to Vietnam.

e. Some ivory trade cases were found by Hai Phong customs recently, the cases
were prosecuted, but the violators have not prosecuted yet:
- Found 463 ivory pieces (1137.7 kg) from Tanzania to Hai Phong.

- Found 205 ivory pieces (506 kg) in a container from Tanzania to Hai Phong.

f. Some ivory trade cases are waiting further investigation from other countries
- On May 5 2010, found 985 ivory pieces (2194.2kg)
- On May 14 2010, found 367 ivory pieces (1018.43kg) in a container and

exported to China.
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- On May 25 2010, found 370 kg African ivory, imported by a company in Lang
Son

- On May 26 2010, found 605 African ivory pieces, imported by a company in
Lang Son

g. Some pangolin trade cases were found but have not been prosecuted yet:

- On Feb 29 2008, Hai Phong Customs found 2000 pangolins and 800 kg
pangolin scales in a container. The pangolins were from Indonesia to China
(though Vietnam).

- On Mar 6 2008, Hai Phong Customs found pangolins in 2 containers. The
pangolins were from Indonesia to China (though Vietnam).

- On Dec 10 2010, Hai Phong customs found 3711.3 kg pangolins and 75 kg
pangolin scale in a container.

- On Jan 25 2011, Hai Phong customs found 4504 kg pangolins, imported by a
company in Mong Cai, Quang Ninh

- On Aug 17 2011, Hai Phong customs found 3828 kg pangolins in a container,
imported by Hoang Tien company in Mong Cai, Quang Ninh.

2. The role of People’s Procuracy and difficulties in handling with violations.

The situation of wildlife, ivory and pangolin trade has been so complicated in the
recent years. Hai Phong People’s procuracy has raised responsibility in
prosecution and handling with intelligent information. Hai Phong People’s
Procuracy always inspects and asks other agencies to handle strictly with

intelligent information about violations in Hai Phong.

Many ivory and pangolin trade cases were found by traffic police. Ivory and
pangolin were imported through Hai Phong port from foreign countries. So it
caused a lot of difficulties for investigation, because in some cases, we couldn’t
find the owner of ivory or pangolin. In many cases, the person who was employed
to transport the goods refused to declare the name or information about the

person who hired them.
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In some cases, the animals couldn’t be rescued or released back to the wild, we
have to sell for liquidation.

Exhibition such as ivory which is transported illegally by sea is so difficult to
preserve and handle with because of lacking experiences as well as the binding
of CITES. According to CITES, ivory in group | is not allowed to be sold for
liquidation, except for ivory from 4 countries in Africa: Namibia, South Africa,
Botswana, Zimbabwe. In fact, we have to gen analysis to find out the origin of

ivory. But the ivory gen analysis cannot be done in Vietnam.

Some difficulties with law system:

- The application of joint circular No19 on Mar 8 2007 and Art 190 Criminal Law
2009 ?

- The concepts of “rare and precious species” and “species in the list of
endangered, precious and rare animals” are the same?

- Animals in IIB group are protected by Art 190 Criminal Law?

- How to handle with violations with species in IIB group?

- How to handle with bear farms?

3. Some suggestions:

- We should have a united law system (Some laws, circular conflict each other)

- The authority who handle with the violation should cooperate tightly with the
local authority

- Encouraging communication, policy explanation, especially in the region
where endangered species living.

- We should have more rescue centers

- More budget for investigation and handling with exhibition

- Government and national agencies should provide more support to handle

with some cases which are waiting for government’s guidance.
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4.7mot s6 van dé vé X ly hinh su déi véi téi vi pham cac quy dinh vé
bao vé dong vat hoang da quy, hi€ém

Tham ludn cda 6ng Nguyén Vin Quang
Pho Vién truong VKSND thanh phé Hai Phong

Hai Phong 1a thanh phé ven bién, ndm phia Déng mién Duyén hai Bac
Bo, cb téng dién tich tu nhién la trén 152.300 ha, phia Bac giap tinh
Quang Ninh; phia Tay giap tinh Hai Duong; phia Nam giap tinh Thai
Binh; phia Déng giap bién Béng.

Hai Phong c6 bd bién dai trén 125 km. Ngoai khoi thudc dia phan Hai
Phong cé nhiéu dao rai rac trén khdp mat bién, 16n nhat c6 dao Cat Ba.
Trén dao Cat Ba c6 vudn qudc gia la khu rimg dac dung cltia Viét Nam.
Nam 2004 Cat ba dudc UNESCO cdng nhan la khu dy trif sinh quyén
thé gidi.

Tai nguyén ring Hai Phong phong phu va da dang, dac biét c6 khu ring
nguyén sinh Cat Ba véi tham thuc vat da dang va phong phu, trong d6
c6 nhiéu loai thdo mdc, mudng thu qui hiém; dac biét 1a Vooc dau tréng-
loai thd qui hi€m trén thé gidi hién chi con & Cat Ba.

Hai Phong nam & vi tri giao luu thuan Igi véi cac tinh trong nuéc va quéc
t€ thong qua hé théng giao théng dudng bd, dudng sat, dudng bién,
dudng séng va dudng hang khoéng.

Véi vi tri dia ly, giao théng thun Igi, trong nhitng nAm qua, Hai Phong
cling la dia phuong phat hién nhiéu vu van chuyén, buén ban déng vat
hoang da tir cac tinh mién trung, mién nam cutia Viét Nam di Trung Quéc
nhu té té, khi dudi dai, khi 16ng vang. Pac biét co quan chiic nang da bat
gitr nhi€éu vu budn 1au nga voi ¢ ngudn géc tr Chau Phi vGi s6 ludng
IGn.

1. Tinh hinh bat giir va x& ly cac vu viéc.

Trong nam 2006 va 2007, trén dia ban huyén Vinh Bdo da bat gilr, x{ ly
3 vu van chuyén trai phép 136 con té té, 80 con khi 16ng vang va khi
duéi dai, cu thé nhu sau:

Vu thir nhéat: Vu Nguyén Bdc Tién va Lé Ngoc Diing van chuyén 100
con té té (551 kg): Ngay 21/9/2006, Nguyén Dlc Tién sinh nam 1963,
trd tai Kim Binh, Son Kim 2, Huong Son, Ha Tinh diéu khién xe 6 t& van
chuyén 48 con té té (250 kg) tir Ha Tinh; L& V&n Diing, sinh nam 1971,
tra tai Nghia Hoa, Nghia Dan, Nghé An diéu khién xe 6 t6 van chuyén
52 con té té (301 kg) tr Nghé An ra Hai Phong tiéu thu bi bat, thu gilr
tang vat. Nguyén Diic Tién va Lé Van Diing déu bi Vién kiém sat huyén
Vinh Bé&o truy t6 vé tdi Vi pham cac quy dinh vé bao vé déng vat thudc
danh muc loai nguy cép, quy hiém theo Diéu 190 BLHS nam 1999; Toa
an nhan dan huyén Vinh Bao da két an cac bi cao theo khoan 1 Diéu
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190 BLHS, x{ phat mdi bi cdo 12 thang tu nhung cho hudng an treo, 24
thang th(r thach, phat tién 2 triéu dong vé tdi Vi pham cac quy dinh vé
bao vé dong vat hoang da quy hiém. Tai liéu diéu tra vu an chi lam rd
Tién va Diing la ngudi chd thué cho ngudi khéng biét dia chi, dem ra Hai
Phong tiéu thu, trén dudng bi Canh sat giao thong kiém tra do 16i vi
pham quy dinh an toan giao théng dudng bd, xe mang bién sé gia, bd
chay nén méi bi bat. S6 tang vat 100 con té té do khong c6 kha nang
cu hdé nén da tich thu, phat mai thu dugc 185 triéu dong sung quy Nha
nuéc.

Vu th( hai: Vu Dinh Van Viéng van chuyén 24 con té té (82 kg):  Ngay
24/12/2006, Canh sat giao thdng Céng an tram Quan Tri kiém tra xe 6
t6 BKS 34B-1133 do Dong Xuan Khi diéu khién chay quéa téc do, phat
hién c6 24 con té té (82 kg) dung trong va li va hop carton. Qua diéu tra
lam rd so té té trén 1a do Dinh Van Viéng, sinh 1960, trd tai Phudng
Trung D, thanh phé Vinh, Nghé An nhan van chuyén cho ngudi khéng
rd tén dia chi di Bai Chay, Quang Ninh. Viéng dén xe ciia Béng Xuan
Khi trén dudng khu vuc huyén Hoang Hod, Thanh Hoé xin di nhd, dén
dia phan huyén Vinh Bao bi kiém tra, b4t gilr. Pinh Van Viéng bi Vién
kiém sat huyén Vinh Bao truy t6 vé ti Vi pham cac quy dinh vé bao vé
doéng vat hoang da quy hiém theo khoan 1 Diéu 190 BLHS, Toa an
huyén Vinh Bao két an 9 thang tu, cho hudng an treo 18 thang th{r
thach, phat tién 2 triéu dong. Con déi véi 24 con té té khéng cd kha
nang clu hd da bi tich thu, ban dudc 24,6 triéu dong sung quy Nha
nuéc.

Vu th( ba, Vu Nguyén Céng Ha van chuyén 12 con té té (36,5 kg):
Nguyén Céng Ha, sinh nam 1979, tr4 tai Phudng Vinh Tan, thanh phd
Vinh, Nghé An 1a lai xe dudgc Tran Ngoc Tuén thué di Hai Phong ddn
ban bang xe 6 t6 BKS 29T- 7109 do Tuén giao phuong tién. Trén dudng
di, Ha cho 2 ngudi khach qua giang dem theo 3 hdp carton dung té té,
trd cong 200 ngan déng. Pén dia phan huyén Vinh Bao xe 6 td chay quéa
t6c do, bi kiém tra. Ha lai xe bd chay. Pén xa Giang Bién, xe mat lai,
dam vao quéan nuéc bén dudng. Chl hang chay thoat, con Ha bi bat gil.
Nguy&n Coéng Ha bi truy t6 va bi xét x vé tdi Vi pham cac quy dinh vé
bdo vé ddng vat hoang da quy hi€ém theo khoan 1 Diéu 190 BLHS, phat
6 thang tu cho hudng an treo va 2 triéu dong. Dai véi 12 con té té khong
cd kha nang cu hd da bi tich thu, ban dugc 18,25 triéu dong sung quy
Nha nudc.

Vu th& tu: Vu Tran Nghia Hoa, Phan Anh Tudn, Lé Van Gido van
chuyén 80 con khi: Ngay 3/9/2007, Hoa va Tuan lai xe 6 t6, Gido ap tai
chd 80 con khi vang va khi dudi dai t&r Quynh Luu, Nghé An di Hai
Phong, dén dia phan huyén Vinh Bao bi CSGT kiém tra, bat gili. Qua
diéu tra lam ré cac déi tuong trén van chuyén 80 con khi cho Tran Van
Pé & Quynh Thanh, Quynh Luu, Nghé An. P& da bd trén, bi truy na.
Hoa, Tuan, Gido bi Vién kiém sat huyén Vinh Bao truy t6, Toa an xét x{
vé t6i Vi pham cac quy dinh vé bdo vé ddng vat hoang da quy hiém theo

73



khoan 1 Diéu 190 BLHS, véi hinh phat lan lugt tiing bi cao 12, 9, 6 thang
tU 4n treo, phat ti€n méi bi cao 2 triéu déng. Vat chiing 80 con khi dudc
xU ly nhu sau: tiéu huy 4 con chét; 26 con édm yéu ban phat mai thu
dugc 7,8 triéu dong ndp ngan sach Nha nudc, con 50 con khoé manh
dugc tha vé rung.

Sau khi Théng tu lién tich s6 19/2007 ngay 8/3/2007 ctia B6 NN va
PTNT, Bo Tu phap, B& Cong an, Vién KSNDTC, Toa an NDTC hudng
dan mét sé diéu clia B6 luat hinh su vé cac téi pham trong linh vuc quan
ly rirng, bao vé riing va quan ly lam san ra ddi, trén dia ban Hai Phong
khoéng thu Iy vu nao vé hinh su tdi Vi pham cac quy dinh vé bao vé dong
vat hoang da quy hiém (DPiéu 190 BLHS). Pén dau nam 2011 Céng an
huyén Vinh Bdo mdi bat gilr, x ly hanh chinh 1 vu tang trir trai phép 11
con té té&, cu thé nhu sau:

Ngay 14/4/2010, Céng an huyén Vinh Bo bat qua tang tai nha Nguyén
Van Udng SN 1953 3 Ké Son, xa Hung Nhan huyén Vinh Bao tang trir
trai phép 11 con té té, téng trong luong 24,5 kg. Do Nguyén Van Udng
chua Tat, khéng thudc trudng hop quy dinh tai diém a khoan 1 Diéu 159
BLHS, nén khéng khéi t6 vé hinh su, UBND huyén ra quyét dinh tich thu
11 con té té, ban thu dugc 17,9 triéu dong sung quy nha nudc, x phat
Uéng 2 triéu dong.

Nhiing nam gan day, qua cang Hai Phong cac co quan chiic nang da
phat hién nhiéu vu buén lau s6 ludng 16n nga voi bang dudng bién vao
Viét Nam, cu thé nhu sau:

1. Thang 12 nam 2004 Nguyén Van Thinh, Cong ty CP XNK Blc Minh
nhap khiu 245 chiéc nga voi (khoang 1 tan) cé nguén géc tr Tanzania
qua Cang Hai Phong dudc gidu trong bao bi 4000 kg ca khé udp mudi.
Vi su gitp d& cla 2 nhan vién kiém hoa Hai quan Hai Phong, 16 hang
nga voi budn lau van chuyén trét lot nhung dén dia ban Ha Noi da bi
phat hién bat gilt. Toa 4n nhan dan thanh phé Ha Néi da dua vu an ra
xét xUr ngay 30/6/2006, tuyén phat Nguyén Van Thinh 3 nam tu va 20
triéu déng, 2 nhan vién hai quan bi phat 30 thang tu &n treo moi ngudi.

2. Vao thang 12/2006, Céng an Quang Ninh bat gilr 13 cap nga voi
(117,5 kg) trén dudng van chuyén sang Trung Quéc tiéu thu. Chd hang
la Hoang Thé Vinh, trd tai huyén An Ldo Hai Phong.

3. Ngay 16/12/2008, Céng an Quang Ninh phat hién bat gilr 14 cap
nga voi dudc gidu trong 2 bao tai trén 6 td6 khach do Binh Nhu Duong,
28 tudi, tru tai huyén Thuy Nguyén, Hai Phong diéu khién trén dudng tur
Ha Long di Méng Cai.

4. Ngay 6/3/2009, Hai quan Hai Phong kiém tra phat hién 16 hang
khoang 7 t&n nga voi c6 ngudn goc t&r Chau Phi nhap lau vao cang Hai
Phong gidu trong 114 thung carton trong container. L6 hang xuat phat tir
cang Daresalam - Tanzania trung chuyén qua Malaisia dén Hai Phong.
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5. M6t s6 vu buén 18u nga voi do Hai Quan Hai Phong phat hién gan
day, da dudc khdi t6 vu an nhung chua khdi té bi can:

- Vu bat gilr 463 khic nga voi (1137,7 kg) tau HUB GRANDIOSE
chuyén 34N hdng CMA-CMM ti Tanzania vé cang Hai Phong thang
12/2010, ngudi nhan hang Coéng ty TNHH Hoang Phuong, giam déc
Tran Bic Chuyén, dia chi Pha An, thi trdn Cat Thanh, huyén Truc Ning,
tinh Nam Binh, chua md td khai hai quan.

- Vu bat gilr 16 hang nga voi véi s6 luong 16n (205 khic, 506 kg) nhap
lau dugc phat hién trong container s6 hiéu MSKV 540753022G1, van
chuyén trén tau MOUNT BOKOR tir Tanzania, cap cang Hai Phong
ngay 6/4/2011, s6 van don SEAM 752265598, van don ghi 1a mat hang
Cao su mGi (New rubber) tam nhap tai xuat. S6 nga voi dugc gidu trong
cac thung sat réi han kin lai, sau d6 cho vao container dé 1an véi sat phé
liéu. Chl hang 1a Céng ty TNHH Tién Hoang (Méng Cai, Quang Ninh )
chua md td khai va da tir chéi nhan 16 hang nay.

- Vu bat gilr ngay 12/5/2011, s6 875,4 kg nga voi gidu trong bao dung
hat dau tuong, dung trong container tau MALT RAMBOUR, cht van don
ban dau 1a Coéng ty TNHH Hung Thang c6 dia chi tai Méng Cai, Quang
Ninh, sau déi tén ngudi nhan Ia Coéng ty TNHH MTV TMNK Pai Nam
cing c6 dia chi Méng Cai.

6. Mot s6 vu nhdp 1au nga voi, chua khdi t6 chd két qua xac minh tur
nudc ngoai:

- Vu bat gilr ngay 5/5/2010 s6 luogng 985 khic nga voi (2194,2 kg) gidu
trong bao dung rong bién khd, hang tam nhap tai xuét, ngudi nhap khiu
Coéng ty CP XNK Thanh Long, cé dia chi Van Bén, Quang Ninh.

- Vu bét gilr ngay 14/5/2010 sé lugng 367 khic nga voi (1018,43 kg)
déng trong thung sat han kin trong container rau cau khé tam nhap tai
xuét di Trung Qudc, ngudi nhap hang Chi nhanh TCT CP TMXD Hai
Phong.

- Vu bét gilt ngay 25/5/2010 s6 luong 370 kg nga voi Chau Phi trong 16
hang vo 6¢c hén, ngudi nhan hang 1a Céng ty Viét Tién c6 dia chi tai
phudng Béng Kinh, TP Lang Son.

- Vu bt gilt ngay 26/5/2010 s6 lugng 605 khic nga voi Chau Phi
(1245,8 kg) dong trong thiing st han kin, van don hang nhap kh&u rong
bién, cht hang nhap la Céng ty TNHH Tu&n Minh, c6 dia chi tai Léc
Binh, Lang Son.

M6t s6 vu nhéap 1au té té véi s6 lugng 16n dudc phat hién, chua khdi to:

1. Ngay 29/2/2008 Hai quan Hai Phong phat hién mot container loai 40
feet dong lanh chd hang la Coéng ty CP XNK Talu (tru sd Ha Long,
Quang Ninh), trong c6 khoang 2000 con té t&¢ da dudc danh vay (6 tan)
va 800 kg vay té té dugc che phl bang I8p ca dao. L6 hang c6 xuat x(
tir Indonesia qua cang Hai Phong di Trung quéc.

75



2. Ngay 6/3/2008 Hai quan Hai Phong phat hién 2 container ciing cla
Cong ty CP XNK Talu trong c6 té té da dudc lam sach, cap dong, dudc
che phd bang 16p ca hong déng lanh (16 tan). L6 hang nay ciing c6
xuét x{ tir Indonesia qua cang Hai Phong di Trung qudc.

3. Ngay 10/12/2010 Hai quan Hai Phong bét giit 16 hang gém 3711,3 kg
té té so ché, 75kg vay té té cung véi ca dua va ca moi dong trong
container, don vi nhap khau 1a Céng ty CPQT a&i Chau, c6 dia chi tai
quan Lé Chan, Hai Phong.

4. Ngay 25/1/2011 Hai quan Hai Phong bét gilr 16 hang 202 bao (4504
kg) té t& Java so ché&, don vi nhap khau la Céng ty CPTMQT NC c6 dia
chi tai Méng Céi, Quang Ninh

5. Ngay 17/8/2011 Hai quan Hai Phong kiém tra phat hién 3828 kg thit
té té Java trong container hang muc déng lanh, chd hang dang ky lam
thl tuc tam nhap tai xuat la Céng ty CPSXTM Hoang Tié€n, c6 dia chi tai
Méng Cai, Quang Ninh.

2. Vai tro cua Vién kiém sat va nhirng khé khin, vuéng méc trong
viéc xur ly

Trudc tinh hinh vi pham cla cac d6i tugng van chuyén trai phép dong
vat hoang da va budn lau nga voi, té té nhu’ng ndm gan day dién ra
phuc tap, nghiém trong nhu da néu trén, Vién kiém sat nhan dan thanh
phd Hai Phong da néu cao trach nhiém, lam tét céng tac thuc hanh
quyén cong t& va kiém sat cac t6 giac, tin bao vé tdi pham. Quan diém
clia Lanh dao Vién kiém sat Hai Phong la theo ddi, kiém sat chat ché va
yéu cau cd quan chlc nang x{ ly nghiém tdc tin bao vé nhimng vu viéc
da phat hién trén dia ban Hai Phong. Vién kiém sat ch( dong phéi hop
v4i co ,quan, chinh quyén dia phuong ndi da phat hién vi pham, phan
loai x{ Iy hanh vi va tang vat vi pham. Vién kiém sat phai la co quan dua
ra can c( phap ly chinh xac dé x{ ly vi pham. Khi thuc hién nhiém vu,
Vién kiém sat kién quyét yéu cau khdi t6 vu an déi véi vu viéc da cod du
can cu.

Pia ban Hai Phong ndm trén céc tuyén giao thdng va clng 1a dau méi
giao thédng dudng bd, dudng bién, viéc diéu tra tdi pham trén dudng van
chuyén déng vat hoang da, quy hiém g&p nhiéu khé khan. Nhiéu vu do
tinh cd, théng qua kiém tra, x& ly vi pham an toan giao théng méi phat
hién dugc. Nhiing vu buén lau nga voi, té t& qua dudng bién véi s6 ludng
I6n nup dudi danh nghia hang hoa tam nhap, tai xuat qua cla khau
Cang Hai Phong c6 ngudn gdc tir nudc ngoai. Vi vay, viéc diéu tra thu
thap tai liéu, ching clr dé xac dinh d&i tuong pham t6i gap rat nhiéu kho
khan. Nhiéu vu khéng thé l1am ré chd hang thuc su 1a ai, vi ngudi gui
hang c6 dia chi & nudc ngoai, ngudi nhan hang trong nudc ghi trén bao
bi tUr chdi nhan hang, hodc 1am thd tuc nhan hang theo hdp déng mua
ban khéng cé hang cd&m nhap, d8 16i cho ngudi gli hang tir nuSc ngoai.
Vu viéc ¢6 du dau hiéu khéi t6 vu an hinh su, nhung can c khdi to bi
can con phai chd két qua xac minh tir nuGc ngoai.
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Viéc diéu tra, 1am rd ké pham téi thuc su ¢ hanh vi nhu: san bat, giét,
hodc dau ndu thu gom ddng vat hoang da, quy hiém dem di tiéu thu
khéng thuc hién dudc do ngudi van chuyén nhan tdi vé& minh, khéng khai
ra ngudi thué. Viéc diéu tra xac dinh cac déi tuong van chuyén, buén
ban doéng vat hoang da quy hiém & nudc ngoai gap nhiéu khé khan.

Vé x{ ly vat chiing la ddng vat hoang da thu gilr, phan 16n khéng cé kha
nang cGu ho, trd chang lai diéu kién séng tu nhién, phai ban thanh ly
nén muc dich bao vé khong dat dudc.

Vat chiing nhu nga voi, thu gilt trong cac vu budn lau qua dudng bién
cd sb luong 16n gap rat nhiéu khé khan trong viéc bado quan, hudng xu
ly, do thi€u kinh phi va dia diém cling nhu rang budc bdi Céng uéc vé
budn ban qudc té€ cac loai dong vat, thuc vat hoang da nguy cap, quy
hi€ém (CITES). Theo cong ubc CITES, nga voi thuéc nhém | khéng dudc
ban thanh ly, trlr nga voi c6 xuat x{ tir 4 nuéc Chau Phi la Namibia, Nam
Phi, Botswana, Zimbabwe. Trén thuc t&, dé cé thé xac dinh nga voi thu
gilr c6 xuat x& tir cac nudc trén phai qua giam dinh gen (ADN). Tuy
nhién, viéc giam dinh gen nga voi & Viét Nam hién nay chua thuc hién
duac.

V& nhan thic van ban phap luat chua dugc huéng dan:

- Thong tu lién tich s6 19 ngay 8/3/2007 cla cac B6 NN & PTNT, Tu
phap, Coéng an, VKSNDTC, Toa an NDTC dugc ap dung ddi véi Diéu
190 BLHS s(ta d8i nam 2009 nhu thé nao?

- Khai niém “déng vat hoang da quy hiém” véi “déng vat thuéc danh
muc loai nguy cap, quy, hiEm” c6 déng nhat khéng?

- Pong vat thudéc nhém 1IB ¢c6 thudc ddi tuong dudc bao vé quy dinh tai
Piéu 190 BLHS khéng?

- Hanh vi vi pham déi véi dong vat thuéc nhém 1IB x{ ly nhu thé nao?

- Hanh vi nudi nhét gau 1ay mat trong nhan dan hién nay x& ly nhu thé
nao?

3. Mt so kién nghi, dé xuat

Mot Ia, cac van ban phap luat quy dinh, huéng dan x{ ly hanh vi vi pham
cac quy dinh vé bao vé ddng vat thuéc danh muc loai nguy cép, quy,
hiém theo Diéu 190 B6 luat Hinh su nam 1999 sira d8i, b& sung nam
2009 can dugc hé théng hoa, ddm bédo thi hanh théng nhat.

Hai la, cac co quan chiic nang phat hién, diéu tra vi pham cac quy dinh
vé bao vé ddng vat thuéc danh muc loai nguy cp, quy, hiém can phdi
hop chat ché véi dia phuong c6 loai dong vat dugc bao vé.

Ba la, tang cudng coéng tac tuyén truyén, giai thich chinh sach, phap luat
rong rai trong nhan dan, nhat la dia phuong c6 loai dong vat dugc bao
vé sinh séng.
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- B6n la, can c6 nhiéu trung tdm clu hé ddng vat hoang da du diéu kién,
kha nang dua ching trg lai tu nhién sinh séng.

- Nam la, Chinh phi tang cudng dau tu co sG vat chéat, kinh phi phuc vu
diéu tra, bao quan, x{ ly vat ching la ddong vat hoang da, quy hiém.

- Sau la, nhiing vu viéc tén dong dang chd y kién chi dao clia Thd tudng
Chinh phl can s6m c6 dudng 16i x& ly. D& nghi Chinh ph, cac co quan
chdic nang Trung uong s6m c6 huéng dan x{ ly vat ching trong cac vu
néu trén./.

4.8 Current situations and violations and crime handling in the domain of
precious and rare wild animal protection in Quang Ninh Province

By Division 1, People’s Procuracy of Quang Ninh

Quang Ninh is a border province in the northeast of Vietnam with the total
area of more than 6.110 km?. Quang Ninh has 132.8 km of border with China,
250 km of sea border in which includes 2 border gates and 5 sea ports.
Besides, the province is also a tourism and service center. From all
geographic and socioeconomic characteristics mentioned above, Quanh Ninh
has multiple advantages which is now being exploited by many subjects for
illegal trading, transportation of wildlife in general and of species listed as
endangered, precious, rare and prioritized for protection in Vietnam
specifically. This province not only is a transit point in the forest products trade
to other countries (mainly China) but also consumes a huge quantity of forest
products.

For several years, situations of trade, transportation, storage, rearing and
consumption of precious and rare wild animals and their products have
happened complexly with many sophisticated tricks such as using 4 seated
cars, specialized vans, double-bottom vans for transportation, using different
vehicles in one journey to cheat and avoid to be chased by the authorities. The
most notable situation is illegal trafficking and transportation of forest products
to China. Various traffickers use containers to transport illegally a huge
amount of invaluable wildlife through import or temporary import for re-export
and then export illegally to China. To avoid to be investigated, goods owners
usually hide their real identity and when arrested van drivers do not declare
their real address, which causes a lot of trouble for the authorities.

From all these reality, crime and violation prevention in this domain is a
big challenge to law enforcement agencies of Quang Ninh Province.

Quang Ninh Forest Protection Department takes the heaviest
responsibility in controlling illegal wildlife trade, transportation, storage and
rearing in the province. Agencies such as Customs, Market Control, Police,
and Border Army also share the responsibility. Also all violations detected and
arrested are taken to Forest Protection Department for handling.
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Recent results in crime and violation handling show that executive
committees and governmental institutions at all levels have paid much
attention and given timely guidance; the authorities have actively and
resolutely investigated, detected and handled violations and crimes related to
illegal trading, transportation of wildlife in general and of species listed as
endangered, precious, rare and prioritized for protection in Vietnam
specifically. Basically, the authorities have been handling violations timely and
severely as regulated.

With the function of public prosecution and controlling judicial activities,
People’s Procuracy contributes to protect socialist legal system and state
property and ensures handling all violation as regulated. Therefore, People’s
Procurary plays an important role in detecting, investigating, handling all
violations and crimes in general and specifically those related to wildlife.
However, as regulated in the law, People’s Procuracy now has no function in
controlling administrative domain so that it could not control administrative
violations. To enhance competency in violation prevention, in 2007, Quang
Ninh People’'s Procuracy had signed a joint regulation on management
collaboration, denouncement classification, with other related agencies in
Quang Ninh (Police, Forest Protection, Customs, Market Control, Border
Army, Taxation Office, and Governmental Inspector). When detecting violation
sign, all those agencies will inform People’s Procuracy to have good
cooperation in classification and handling; Every month and quarter, all
agencies collaborated to make a statistic data record of violations, difficulties
and recommendations (If any) and then sent to Peole’s Procuracy. Afterwards,
People’s Procuracy would make a universal announcement and host a
meeting to find suitable solutions. Meanwhile, to enhance quality and
efficiency in handling penal cases, Quang Ninh People’s Procuracy has
assigned excellent prosecutors to do the public prosecution, supervision and
judiciary of all those cases. Prosecutors assigned actively suggest
investigating requests and cooperate with investigation agency; and then
make weekly report of new situation arised to People’s Procuracy
management board to have clear and timely guidance.

However, in reality, although the government has issued many laws,
decrees, circulars related to protection of wildlife, law applications in violation
handling still meet multiple difficulties.

Firstly, currently, some precious and rare wild animals belong to group IIB
as regulated in Decree No. 32/2006/ND-CP such as king cobra or saltwater
crocodile (Appendix 1 of CITES Convention) have breeded successfully but
regulations on consumption are quite strict, which affects to breeding
business.

Secondly, Forest Protection force is the main force responsible for
controlling illegal precious and rare wild animal trade, transportation, breeding
in the province, but FPD has no right to hold in custody administrative violation
exhibits, search hidden places so that they meet also of difficulties, which
reduce the effectiveness of work implementation.

Thirdly, bile havesting has happened seriously for years but violation
handling has not been stipulated in Decree N0.99/2009/ND-CP dated
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02/11/2009 of the government on administrative punishment in the domain of
forest management, forest protection and forest product management. It is
also not considered as a violation so that handling is not severe and do not
have educational effect.

Fourthly, penal handling for violations of precious and rare wild animals
belonging to group IIB is very difficult because no universal law document has
been issued. Specifically, in Decree No. 32 dated 30/03/2006 of the
government on management of precious and rare wild fauna and flora,
processing and trade of group IIB animals and their products for commercial
purpose are forbidden (excep for confiscated exhibits) and violators can be
prosecuted. However, in joint circular No.19 dated 08/03/2007 of Ministry of
Agriculture and Rural Development, Ministry of Justice, Ministry of Public
Security, People’s Supreme Procuracy and People’s Supreme Court on
guiding the application of a number of articles of the Penal Code regarding
crimes in the domain of forest management, forest protection and forest
production management, penal handling is only applied to violations (killing,
poaching, transportation, trade) which is related to animals and their products
belonging to group IB (pursuant to Article 190 of Penal Code or regulation with
fobbiden goods) but not group IIB.

Pursuant to Official Letter No.05 dated 19/02/2008 of People’s Supreme
Court on guidance of handling to illegal precious and rare wild animal
poaching, killing, transportation, trade, group IIB animals are endangered,
precious, rare, limited for exploitation and using for commercial purpose
animals, violation that has enough evidence as regaluted in Article 159 of
Penal Code would be prosecuted as “lllegal trading”. However, this guidance
is contrary to Decree No.32 and Decree N0.99 mentioned above because

Decree No0.32 stipulates that only illegal processing and trade of wildlife
which has natural origin belonging to group IIB for commercial purpose would
be prosecuted. On the contrary, pursuant to Article 3, Decree No0.99 (handling
principles), only actions regulated in item 7 of this article would be prosecuted.
Article 19 of Decree N0.99 also stipulates generally that illegal processing and
trade of group IIB would be punished but does not mention whether it has
natural origin or being reared; At the same time, this article regulates
administrative handling for all violations valueing over 100 millions (highest
sentence is 400 million to 500 million fine for violations valueing from 160
million).

Because Decree N0.99 does not distinguish between animals that has
natural origin and reared animals; and does not stipulate penal handling for
natural-origin group 1IB animals so that in reality, both violations of natural
origin animals and reared animals are considered as administrative violations.

Exhibit handling of all violations is applied pursuant to Circular
N0.90/2008/TT-BNN dated 28/08/2008 of Ministry of Agriculture and Rural
Development. According to this circular, exhibit handling meets various
difficulties because if assigning for the agencies as regulated in the circular,
which criteria those agencies have to meet, especially when assigning for
health agency for making medicine? Most of health agencies now do their own
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cost accounting so that it would be irrational to assign them the exhibits
without collecting money.

Exhibit handling in Penal Code: Pursuant to Item 1, Article 41 of the Penal
Code, exhibits confiscated from violations must be requisitioned to
governmental budget. However, there is no guidance on exhibit handling in the
domain of precious and rare wild animals (dead) and their products.

To increase the effectiveness of the fight against crimes and violations
relating to rare specious wildlife, to detect and handle those cases timely,
completely in accordance with the law, some solutions are recommended:

Firstly, to raise awareness and responsibility of the community; promote
the role of social organizations in the protection of rare and specious wildlife
and in the fight against crimes and violations

Secondly, to strengthen the cooperation among forces to detect,
confiscate and handle to effectively prevent crimes and violations.

Thirdly, to build and enhance the quality and effectiveness of the
implementation of regulations on the cooperation among relevant agencies in
managing, categorizing and handling information and denunciations about
crimes.

Fourthly, to improve the quality of the implementation of prosecution,
cooperate with inspection office to handle with cases; to focus on inspection,
prosecution and handle the case timely to ensure local political stability

Fifthly, to promote international cooperation in detecting, inspecting and
handling violations and crimes relating to foreign countries.

At the same time, to ensure the coherence and effectiveness of the fight
against crimes and violations, we recommend offices of different levels and
sectors consider the following:

Firstly, to change and add in Decree No 99: add the handling of illegal
taking bear bile into Decree and add criminal sanctions of violations relating to
rare and wild caught species in group IIB. At the same time, there should be a
document to verify the source of species in group IBB before handling decision
IS made.

Secondly, raise the sanctions and the amount fired for violations relating
to rare and specious wildlife
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4.8 Tinh Hinh Va Viéc X& Ly VI Pham, Téi Pham

LIEN QUAN Dén Bao Vé bong Vat HOANG Da Quy, Hiém & Tinh Quang
NINH

Tham ludn cua Phong 1, VKSND tinh Quang Ninh

Quang Ninh 14 tinh n&m & dia dau mién Péng Bic cla T qudc,
Quang Ninh c6 dién tich hon 6.110 km?, c¢6 132,8 km dudng bién gidi
giap véi Trung Quéc, 250 km dudng bién, trong d6 c6 2 cla khau trén
dat lién va 5 cang bién... Bén canh d6, Quang Ninh con |a mét trung tam
du lich, dich vu. TU dac diém dia ly, kinh t&, xa hoi nhu da néu trén thi
tinh Quang Ninh 1& mét trong nhiing dia phuong cé nhiéu diéu kién thuan
loi ma cac déi tuong da Igi dung dé thuc hién cac hanh vi mua ban, van
chuyén, kinh doanh trai phép déng vat hoang da néi chung, déng vat
thudc danh muc loai nguy cép, quy hiém dudc uu tién bao vé G Viét Nam
néi riéng. Quang Ninh khoéng chi 1a noi trung chuyén, budn ban céac loai
hang lam san 1a déng vat riing hoang da quy, hiém va cac san pham cua
né ra nuéc ngoai (chi yéu la sang Trung Quéc) ma Quang Ninh con 1a
nai tiéu thu mét sé lugng khdng nhd cac loai hang |am san.

Trong nhilng ndm qua, tinh trang budn ban, van chuyén, cat giau,
nudi nhét, st dung ddng vat hoic bd phan cd thé, sdn phdm cla déng
vat hoang da quy, hiém trén dia ban tinh Quang Ninh dién ra kha phiic
tap v6i nhiéu phuong phap, thi doan hét sdc tinh vi nhu: SU dung cac
loai xe con, xe chuyén dung, xe hai ngan, hai day... dé& van chuyén; sl
dung céc loai phuong tién khac nhau trong cuing mét vu dé can trd, danh
lac huéng, trén tranh viéc truy dudi ctia co quan chiic nang. Trong d6 néi
|én 1a tinh trang buén lau, van chuyén trai phép hang lam san sang
Trung Quéc. Cé nhiing vu déi tuong budn lau st dung Container dé van
chuyén trai phép mét sé ludng 16n hang déng vat hoang da quy, hiém tri
gia hang ty dong tir nuGc ngoai vao Viét Nam théng qua con dudng nhap
kh&u hang hoa hodc tam nhap tai xuat, réi xuat lau sang Trung Quéc. Bé
trén trach viéc diéu tra, x& ly cla cac co quan chic nang, chl hang
thudng gidu mat, khi bi bat gilr di tuong van chuyen ap tai hang déu co
tinh khéng khai dia chi that, con ngudi that clia ch( hang nén viéc x{ ly
thudng khéng dudc triét dé.

TU thuc trang néu trén, cong tac dau tranh phong, chong cac vi
pham, t6i pham trong linh vuc nay la mét thach thdc khéng nhd doi véi
cac cd quan cé chiic nang cla tinh Quang Ninh.
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Chi cuc Kiém Iam tinh Quang Ninh 1& don vi chiu trach nhiém chinh
trong viéc kiém soat cac hoat déng kinh doanh, budn ban va van chuyén,
cat gidu, nudi nhot trai phép dong vat hoang da quy hiém tai dia phuong.
Bén canh luc luong kiém Iam thi cac luc luong khac nhu Hai quan, Quan
ly thi trudng, Céng an, B6 dbi bién phong cling la cac don vi c6 vai tro
tich cuc trong cong tac nay. Hau hét, cac vu viéc vi pham dudc céac luc
luong khac phat hién, bat gilr déu dudc dua vé Kiém |am dé phan loai x{
ly.

Két qua cong tac dau tranh phong, chéng cac vi pham, tdéi pham
trong Iinh vuc nay trong thai gian qua cho thay: Cap uy Dang va chinh
quyén cac cap G dia phuong da thuc su quan tam, chi dao thudng xuyén,
kip thdi; cac co quan chiic nang da tich cuc, chd déng va kién quyét
trong viéc diéu tra, phat hién va x& ly cac hanh vi vi pham, ti pham lién
quan dén dong vat hoang da nbi chung va doéng vat thuéc danh muc loai
nguy cap quy, hiém dugc uu tién bao vé & Viét Nam ndi riéng. Vé co ban
viéc xr ly da dadm bao kip thdi, nghiém khac, dung quy dinh clia phap
luat, c6 tinh ran de, gido duc cao.

V6i chlc nang thuc hanh quyén codng t6 va kiém sat cac hoat déng
tu phap, Vién kiém sat nhan dan c6 nhiém vu goép phan bao vé phap ché
xa hoi chd nghia, bdo vé tai san cla Nha nubc, bdo dadm moi hanh vi
pham t6i déu phai dudc xU ly theo phap luat. Chinh vi vay, Vién kiém sat
cb vai tro rat quan trong trong viéc phat hién, diéu tra, x ly cac vu viéc vi
pham, t6i pham noi chung va vi pham, t6i pham déi vGi déng vat hoang
da quy, hi€ém ndi riéng. Tuy nhién, theo quy dinh clia phap luat, Vién
kiém sat hién khéng con chlc ning kiém sat viéc tuan theo phap luat
trong linh vuc hanh chinh nén khéng thé kiém sat dudc cac vu viéc x{r ly
hanh chinh. D& tang cudng céng tac dau tranh véi cac hanh vi vi pham,
chéng bo lot tdi pham, ndm 2007, Vién kiém sat nhan dan tinh Quang
Ninh da ky Quy ché lién tich trong viéc phéi hop quan ly, phan loai t6
giac, tin bao vé téi pham véi cac ca quan cb lién quan & tinh Quang Ninh
(Céng an, Kiém lam, Hai quan, Quan ly thi trudng, Bo ddi bién phong,
Thué, Thanh tra nha nuéc). Thuc hién quy ché phdi hop, khi phat hién vu
viéc c6 dau hiéu t6i pham, cac co quan nay déu théng tin dé Vién kiém
sat phoi hgp cung tham gia phan loai, x ly; dinh ky hang thang, hang
quy cac co quan phéi hgp théng ké cac vu viéc vi pham va cac vuéng
mac, kién nghi (néu cé) gli vé Vién Kiém sat, dé Vién kiém sat téng hop
ra thdng bao chung va chi tri hop ban bién phap giai quyét. Dong thdi,
dé nang cao chat ludng, hiéu qua trong viéc giai quyét cac vu an hinh su,
Vién kiém sat tinh Quang Ninh da phan céng cac déng chi Kiém sat vién
c6 nang luc, trinh d6 1am nhiém vu thuc hanh quyén céng t8, kiém sat
diéu tra, kiém sat xét xr cac vu an nay. Kiém sat vién dudc phan cong da
cht déng dé ra yéu cau diéu tra, phoi hap véi Ca quan diéu tra trong qua
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trinh diéu tra vu an; hang tuan c6 bao cao cac ndi dung méi phat sinh dé
Lanh dao Vién ndm dudc, cho chd truong gidi quyét va ban bién phap véi
cac co quan c6 lién quan thao g& nhimng khé khan, vuéng mac, ddm bao
viéc diéu tra, gidi quyét kip thdi cac vu an; xt ly nghiém, triét dé cac doi
tuong pham téi.

Tuy nhién qua thuc tién cho thdy, mac du Nha nuéc ta da cé nhiéu
Luat, nhiéu Nghi dinh, Théng tu huéng dan lién quan dén viéc bao vé
déng vat hoang da quy, hiém nhung viéc ap dung cac quy dinh clia phap
luat trong x& ly cac vi pham, t6i pham con c6 mét sé khd khan, vuéng
méc, bat cap nhu sau:

M6t la, hién nay mot s6 déng vat ring nguy cép quy, hiém thudc
nhém 1B quy dinh tai Nghi dinh s6 32/2006/ND-CP nhu rdn hé mang
chla hoac ca sau hoa ca phu luc 1 Coéng udc Sites da dudc nudi sinh
san thanh céng, nhung quy dinh tiéu thu con rat khat khe lam anh hudng
khong nho dén viéc kinh doanh, gay biic xtic cho ngudi nudi.

Hai Ia, luc lugng Kiém Iam Ia lyc lugng chiu trach nhiém chinh trong
viéc kiém soat cac hoat ddng kinh doanh, buén ban va van chuyén, nuéi
nhot trai phép déng vat hoang da, quy hiém tai dia phuong, nhung Chi
cuc trudng Kiém |am lai khédng cé quyén tam gilf tang vat, phuong tién vi
pham hanh chinh, kham nai cat gidu tang vat, phuong tién vi pham nén
gap nhiéu kho6 khan va lam giam hiéu qua trong thuc thi cong viéc.

Ba la, hanh vi trich hit méat gau trong nhiing nam qua xay ra tuong
déi nghiém trong, gay bic xdc trong du ludn nhung viéc x&r ly chua dudc
quy dinh cu thé trong Nghi dinh s6 99/2009/ND-CP ngay 02/11/2009 cla
Chinh pht vé x{ phat vi pham hanh chinh trong linh vuc quan ly ring,
bao vé riing va quan ly 1dam san va ciing chua dugc quy dinh 1a téi pham
nén da dan dén viéc x& ly cac hanh vi nay chua dugc nghiém, do vay
chua du tac dung dé ran de, gido duc va phong ngua.

Bén Ia, hanh vi vi pham déi v6i dong vat hoang da quy, hiém thudc
nhém 1B va san phdm cla ching rat khé xd ly hinh su vi cac van ban
phap luat quy dinh con chua cu thé, chua théng nhat. Cu thé la: Theo
quy dinh ctia Nghi dinh sé 32 ngay 30/3/2006 cta Chinh phi quy dinh vé
quan ly thuc vat, dong vat riing nguy cap, quy, hiém, thi nghiém cam ché
bién, kinh doanh déng vat nhém 1IB ¢6 ngudn gdc tir tu nhién va san
phdm cla ching vi muc dich thuong mai (trif cac trudng hop 1a tang vat
xU ly tich thu); ngudi vi pham c6 thé bi truy clu trach nhiém hinh su.
Nhung tai Thong tu lién tich s6 19 ngay 08/3/2007 clia B6 Nong nghiép
va Phat trién néng thén - Bd Tu phap - B6 Coéng an - Vién kiém sat nhan
dan t6i cao - Toa an nhan dan téi cao, huéng dan ap dung mot s6 diéu
cla B luat Hinh su vé cac tdi pham trong Iinh vuc quan ly ring, bao vé
riing va quan ly 1am san thi chi hudng dan viéc x& ly hinh su déi véi cac
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hanh vi vi pham (s&n ban, giét, van chuyén, buén ban trai phép) cac loai
dong vat riing nguy cap, quy hiém nhém IB va cac san pham cutia ching
(theo Diéu 190 ctia B6 luat Hinh su hoac theo cac quy dinh d6i vGi hang
cdm) ma khéng huéng dan viéc x{ ly hinh su cac hanh vi vi pham déi véi
doéng vat hoang da quy, hiém nhém 1IB.

Theo Cong van s6 05 ngay 19/02/2008 clla Toa an nhan dan toi
cao, huéng dan dudng 16i x& ly d&i véi hanh vi san ban, giét, van chuyén,
budn ban trai phép cac loai dong vat riing nguy cap, quy, hiém thi déng
vat riing nhém 1IB la nhiing loai dong vat riing nguy cap, quy, hiém han
ché khai thac, st dung vi muc dich thuogng mai nén trudng hop khong dua
diéu kién kinh doanh ma c6 du yéu t6 cau thanh td6i pham quy dinh tai
Piéu 159 clia Bo luat Hinh su thi x ly hinh su vé téi “kinh doanh trai
phép”. Nhung huéng dan nay lai trai véi quy dinh tai Nghi dinh s6 32 va
Nghi dinh s& 99 ndi trén, bdi |&:

Nhu da néu trén, Nghi dinh s6 32 chi quy dinh xem xét x& ly hinh su
d6i vGi hanh vi ché bién, kinh doanh d6i véi déng vat nhém 1B ¢c6 nguén
g6c tu tu nhién va san pham cla ching vi muc dich thuong mai. Con
theo quy dinh tai Diéu 3 Nghi dinh s6 99 (nguyén tac x{ phat) thi chi c6
cac hanh vi quy dinh tai khoan 7 cla Diéu nay méi bi x{ ly hinh su, ma
trong khoan 7 khong cé quy dinh nao déi véi dong vat hoang da quy,
hi€m & nhom 1IB. Tai Diéu 19 cla Nghi dinh s 99 cling chi quy dinh x{
phat chung d&i véi dong vat thuéc nhém IIB va san pham clia ching, ma
khong quy dinh ¢6 nguén géc tu nhién hay ngudn géc nudi sinh san;
dong thai quy dinh x& Iy hanh chinh déi vGi ca cac trudng hdp tri gia trén
100 triéu déng (cao nhéat 1a phat tién tir 400 triéu dén 500 triéu dong doi
véi trudng hap vat vi pham tri gia ti trén 160 triéu dong).

Chinh tir quy dinh cGa Nghi dinh s6 99 khong phan biét dong vat
thudéc nhém 1IB c6 ngudn goc nudi sinh san hay cd ngudn géc tu nhién
va khong quy dinh x& ly hinh su déi vGi déng vat thudéc nhém IIB cb
nguén gdc tu nhién trai véi Nghi dinh s8 32 nén trong thuc tién co quan
XU ly (kiém 1am) khéng xac dinh vat vi pham (déng vat thudc nhém I[1B)
cd nguén goc tu nhién hay nudi sinh san va déi véi cac vi pham nay déu
dudc x& ly hanh chinh.

Viéc x( ly tang vét trong cac vu x& phat vi pham hanh chinh dudc ap
dung Théng tu s6 90/2008/TT-BNN ngay 28/8/2008 cia B6 Néng nghiép
va Phat trién néng thén. Theo quy dinh ctia Théng tu nay, viéc x{ ly tang
vat thuéc nhém IB cd nhiéu bat cap; bdi 1&: Néu giao cho mét sé co quan
chiic nang dudc quy dinh trong Thong tu thi nhiing ca quan d6 phai c6
cac tiéu chi nhu thé nao maéi di diéu kién dé giao, dic biét la néu giao
cho co sG y t& dé bao ché thudc chita bénh thi hién nay cac co sé y té&
déu hach toan kinh doanh; nhu vay, viéc giao vat chiing khoéng thu tién
cho cac ca sb y té 1a bat hop ly.
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Viéc xU ly vat chiing trong hinh su: Can ¢t khoan 1 Diéu 41 B luat
Hinh su thi vat chidng trong cac vu an phai tich thu, sung quy nha nudc.
Tuy nhién chua c6 van ban nao huéng dan cu thé viéc xi ly déi véi vat
chiing 1a déng vat hoang da quy, hiém (da chét) va san pham cda né. Vi
vay, néu vat ching thuéc nhém 1B thi viéc tich thu phat mai sung quy
nha nudc, hay tich thu tiéu huy khong trai véi Thong tu s6 90; néu vat
ching thuéc nhém IB con gia tri s dung ma tich thu phat mai sung quy
nha nudc thi trai véi Thong tu s6 90, con néu thuc hién theo Théng tu 90
thi c6 bat cap nhu da néu trén.

DPé nang cao hiéu qua codng tac dau tranh phong, chéng cac hanh vi
vi pham, t6i pham, phat hién va x{ ly kip thdi, triét d&, dung phap luat cac
hanh vi vi pham, to6i pham lién quan dén dong vat hoang da quy, hiém,
can thuc hién mot t6t s6 gidi phap sau:

Thir nhét, tang cudng cong tac gido duc y thdc, trach nhiém cla
cong déng; phat huy vai trd clia cac t6 chiic xa héi trong viéc bao vé cac
loai dong véat hoang da quy, hiém va trong dau tranh vGi cac hanh vi vi
pham, t6i pham.

Ther hai, tang cudng cong tac phéi hop gilra cac luc lugng trong phat
hién, bat gilt, xr ly nham ngan chan c6 hiéu qua cac hanh vi vi pham, toi
pham.

Thir ba, xay dung va nang cao chat lugng, hiéu qua viéc thuc hién
Quy ché phoi hop gilra cac co quan cb lién quan trong viéc quan ly,
phan loai, x( ly t6 giac, tin bao tdi pham.

Thir tu, ndng cao chat lugng cong tac thuc hanh quyén cong t8, phoi
hop véi co quan diéu tra trong coéng tac diéu tra gidi quyét cac vu an;
tang cudng xac dinh an diém dé tap trung diéu tra, truy t6, xét x(f nhanh
phuc vu kip thdgi tinh hinh chinh tri dia phuong; dua ra xét x{ luu dong da6i
véi cac vu an dién hinh, du ludn quan tdm dé tuyén truyén gido duc,
phong ngua.

Thir ndm, nang cao quan hé hdp tac qudc té trong phat hién, diéu
tra, x(r ly doi véi cac vi pham, td6i pham cé yéu té nuéc ngoai.

DPéng thdi, d& cong tac ddu tranh véi cac hanh vi vi pham, tdi pham
trong linh vuc nay dudc théng nhat va dat hiéu qua cao, ching t6i dé
nghi cac cép, cac nganh Trung uong can xem xét mot s6 ndi dung sau:

Mot I, stra d6i, bd sung Nghi dinh s& 99 theo huéng: Pua viéc xU ly
déi véi hanh vi hut mat gau trai phép vao Nghi dinh va bé sung thém viéc
XU ly hinh su déi véi cac hanh vi vi pham doéi véi dong vat hoang da quy,
hiém thudc nhdém 1IB ¢6 nguén géc tu nhién. Dong thdi, cd van ban quy
dinh phai xac dinh nguén géc déi véi dong vat thudc nhém [IB trude khi
ra quyét dinh x{ ly.
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Hai 13, nang cao mic hinh phat va miic phat tién b6 sung trong cac
toi pham c6 lién quan dén déng vat hoang da quy, hiém.

Ba la, Lién nganh can nghién cu va c6 Théng tu huéng dan viéc xur
ly d6i véi vat chiing trong vu an hinh su la déng vat hoang da quy, hiém
thuéc nhém 1B cho phu hop véi thuc tién va dé dam bao viéc ap dung
dugc théng nhat./.

5. PRESS RELEASE

Cong t6 vién va tham phan ciing trao doi ting cweng thye thi phap
luat vé téi pham lién quan dén dong vat hoang da tai khu vwee Bng
Bac Viét Nam

Ngay 30/11/2011, tai Bd Son, thanh phd Hai Phong, dwoc sw déng y cla Vién kiém sat nhan dan téi
cao; Tap chi Kiém sat va Chwong trinh Viét Nam cla Hiép hoi Bao tén dong vat hoang da (WCS) da
phdi hop té chirc Hoi thdo khoa hoc “X& ly hinh sw tdi pham vi pham cac quy dinh vé& bao vé déng vat
hoang da (BVHD) quy, hiém".

Tai Hoi thao, cac dai biéu cla cac co quan Vién kiém sat, Toa an, Van phong quan Iy CITES ciing
nhw cac chuyén gia ctia nwéc ngoai déu cho rang, Viét Nam 1a mét trong nhirtng nwéc cé hé da dang
sinh hoc cao trén thé gIO’I v&i khodng 12.000 loai dong vat khac nhau. Tuy nhién, hé sinh thai nay
dang bi de doa va suy giam nghiém trong, nhiéu loai BVHD dang ding tredc nguy co tuyet chadng.
Nguyé&n nhan chd yéu 1a do sy gia tdng nan buén ban va san bat b4t hop phap. Vi vay, dé bao ve, gitr
gin hé sinh thai, gép phan thyc hién muc tiéu phat trién bén vung can phai tién hanh ddng bd nhiéu
bién phap, trong dé hoat ddng phat hién, xt ly kip thai, triét d&, nghiém minh, dang phap luat déi voi
céac vi pham lién quan t&i DVHD c¢6 vai trd hét strc quan trong.

Hoi thdo “X ly hinh sw t6i pham vi pham cac quy dinh vé bao vé BVHD” duoc td chirc voi muc dich
trao dbi, cung cép théng tin, gop phan nang cao hiéu biét cia cac Kiém sat vién va Thadm phan vé tm
quan trong cla cdng tac bao ton BVHD va mdi de doa twr cac loai téi pham lién quan dén BVHD. Hoi
thdo cling 1a co hoi dé co quan cac cép chia sé nhirng kho khan, vuwéong mac trong qua trinh nhan
thirc va ap dung cac quy dinh dé xor ly cac hanh vi vi pham; trao déi, phd bién kinh nghiém thyc tién
gilra cac don vij va cac chuyén gia trong Iinh virc nay.

Cé4c bai tham luan tai Hoi thdo da phan tich, danh gia thuc trang tinh hinh va két qua phat hién, xt ly cac
hanh vi vi pham cac quy dinh vé bdo vé dong vat hoang da tir thuc té cla cac dia phwong nhu: Hai
Phong, Quang Ninh, Lang Son... Ia mét trong nhitng noi ma hoat dong van chuyén, buén ban trai phep
DVHD xay ra kha nhiéu trong thoi gian qua, va ¢ mét so vy V@i sO lvgng I&n hang pham phap. Mot so
tham luén da lam rd nhirng van dé ly luan va thyc tién vé nhan thirc va ap dung cac quy dinh hién hanh
clia phép luat, dwa ra nhivng dé xuét, kién nghi dé stva dbi, bd sung, hoan thién cac quy dinh dé dap tng
v&i yéu cau clia thuc tién; trao d6i nhivng kinh nghiém trong qua trinh dau tranh, phat hién, x& ly cac hanh
vi vi pham va t0i pham trong linh vwc nay:

Ong Nguyén Huy Mién, Nha bao, Kiém séat vién Vién kiém sat nhan dan tdi cao, Téng Bién tap Tap chi
Kiém sat cho biét: “Cac dwong day mua ban, van chuyen dong vat hoang da qua bién gi6i véi nhiéu
tha doan tinh vi, che glau bang nhiéu hinh thtrc, nhat la loi dung chinh sach "tam nhéap, tai xuat". bé
b&o vé DVHD noi riéng va mdi trrong néi chung, Viét Nam da xay dung mot sb chinh sach cu thé vé
quan ly budn ban déng thuc vat hoang da. Tuy nhién, viéc x& Iy vé& hinh sy dbi v&i cac vi pham, toi
pham lién quan dén linh vire nay van con nhiéu kho khan trong thuc tién. Trach nhiém cua can bo Kiém
séat cac cap vi vay can dwoc nang cao. Viéc ting cudng cong tac quan ly Nha nwéc ve BVHD, nang
cao trach nhiém va s phdi hop clia co quan chinh quyén céc cap trong nwéc va québc té la van dé
can dwoc quan tam hon”.

Trong bai phat biéu ctia minh, 6ng Pham Minh Tuyén, Ph6 Chanh an Toa an nhan dan tinh B&c Ninh cho
biét: “Viéc )gtr ly hinh si theo quy dinh tai cac dieu luat van con nhiéu han ché. S6 vu bubn ban trai phép
DVHD bj bat gitr chi chiém khoang 10% tdng sé vu trén thuc té. Nguyén nhan chi yéu la Co quan diéu tra
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chi khdi t6 dwoc vu &n ma khong khéi to duoc doi twong, hanh lang phap Iy vé quan ly ciing nhuw xi Iy vé
bado vé BVHD chwa dong b, thdng nhat, viéc phdi hop thyc thi phap luat hién nay chwa thwc sw nhip
nhang”.

Tién s Scott Roberton, Giam déc dai dién, WCS Viét Nam phat biéu: “Chung ta nén bt dau bang viéc
nhin nhan vé viéc truy té cac tdi pham lién quan dén DVHD theo mét hwéng khac. Toi pham lién quan dén
BVHD c6 mbi quan hé chat ché v&i cac loai hinh t6i pham khac dwgc quy dinh trong Bé luat Hinh sy nhw
t6i dwa hdi 16 cac can bo thue thi luat, van chuyén, tang triv va str dung v khi, buén lau hang cdm, vi pham
céac quy ché vé khu vire bién gidi, trén thué,.v.v. Budn ban BVHD la loai hinh t6i pham c6 t6 chirc, cac co
quan cong td va Thadm phan can phai nd lwc ddm béo diéu tra hiéu qua va x& ly nghiém nhw 1a mét loai
hinh t0i pham nghiém trong”.

6. NEWS ON SPP WORKSHOP

Link

http://tapchikiemsat.org.vn/viewtopic/dien-dan/Hoi-thao-30-11-2011-1022.html|

http://www.thiennhien.net/2011/12/01/tang-cuong-thuc-thi-phap-luat-ve-toi-pham-lien-quan-den-dvhd-tai-
khu-vuc-dong-bac-viet-nam/

http://khoahoc.baodatviet.vn/Home/KHCN/kh24/Xu-ly-hinh-su-hanh-vi-buon-ban-dong-vat-hoang-
da/201111/180860.datviet

http://www.tinmoitruong.vn/tin-trong-nuoc/tang-cuong-thuc-thi-phap-luat-ve-toi-pham-lien-quan-den-
dvhd 2 9445 1.html

http://sqgp.org.vn/phapluat/2011/12/274879/

http://haiphongonline.net/blog/2011/12/01/x%E1%BB%AD-ly-hinh-s%E1%BB%B1-buon-ban-
VHE1%BA%ADN-chuy%E1%BB%83n-d%E1%BB%99ng-v%E1%BA%ADt-hoang-da-con-
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